
IN THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

In re: JULIUS DARIUS JONES, )
) Case No. 17-6008

Petitioner/Appellant )

RESPONSE IN OPPOSITION TO MOTION FOR AUTHORIZATION TO
FILE A SECOND OR SUCCESSIVE PETITION FOR WRIT OF HABEAS

CORPUS PURSUANT TO 28 U.S.C. § 2244(b)(2)(A)

(document has attachments in scanned PDF format)

Respondent, by and through undersigned Counsel, files this response in

opposition to Petitioner’s motion to file a second habeas petition.  Petitioner was

convicted of, inter alia, first degree murder and sentenced to death in Oklahoma. 

This Court affirmed the district court’s denial of Petitioner’s petition for a writ of

habeas corpus on November 10, 2015.  Jones v. Warrior, 805 F.3d 1213 (10th Cir.

2015), cert. denied Jones v. Duckworth, 137 S. Ct. 109 (2016).  Petitioner now asks

this Court for authorization to file a second habeas petition in district court to claim

that his sentence is unconstitutional because the jury was not instructed that it must

find beyond a reasonable doubt that the aggravating circumstances outweigh the

mitigating circumstances.  Petitioner has failed to satisfy the requirements of 28

U.S.C. § 2244(b).

Appellate Case: 17-6008     Document: 01019753243     Date Filed: 01/20/2017     Page: 1 



A. Petitioner Cannot Satisfy 28 U.S.C. § 2244(b)(1)

Petitioner claims the Sixth Amendment was violated because the jury in his

case was not instructed that it must find the aggravating circumstances outweighed

the mitigating circumstances beyond a reasonable doubt.1  Petitioner seeks to raise

this issue in a second habeas petition in light of the Supreme Court’s decision, one

year ago, in Hurst v. Florida, ___ U.S. ___, 136 S. Ct. 616 (2016).  However,

Petitioner presented the same Sixth Amendment claim in his first petition.2

This Court may approve the filing of a second or successive habeas petition

only if “the application makes a prima facie showing that the application satisfies the

requirements of this subsection.”  28 U.S.C. § 2244(b)(3)(C).  “A claim presented in

a second or successive habeas corpus application under section 2254 that was

presented in a prior application shall be dismissed.”  28 U.S.C. § 2244(b)(1).  “A

‘claim’ as used in § 2244(b) is an asserted federal basis for relief from a state court’s

judgment of conviction.”  Gonzalez v. Crosby, 545 U.S. 524, 530 (2005).

1The jury was instructed that it must determine that the aggravating circumstances
outweighed the mitigating circumstances before it could consider the punishment of death
(O.R. VIII 1426).  Respondent has attached a copy of this instruction as Exhibit A.

2Respondent will also show that Hurst does not require that the weighing
determination be made beyond a reasonable doubt.

2
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In his habeas petition, Petitioner claimed his attorney on direct appeal was

ineffective because he did not include a claim that Oklahoma’s death penalty scheme

is unconstitutional because it fails to require the jury to determine beyond a

reasonable doubt that the aggravating circumstances outweigh the mitigating

circumstances.  Memorandum Opinion dated 5/22/2013, docket number 37 (W.D.

Okla. No. CIV-07-1290-D) at 39, attached to Petitioner’s motion as Exhibit F.  The

district court denied the claim, holding that the Sixth, Eighth and Fourteenth

Amendments are not violated by Oklahoma’s sentencing procedure, therefore

appellate counsel was not ineffective.  Id. at 39-41.

Although Petitioner is currently presenting Sixth, Eighth and Fourteenth

Amendment claims without a related ineffective assistance of counsel claim, he is

raising the same claim because the district court was required to address the merits

of the Ring3 claim in order to decide the ineffective assistance of appellate counsel

claim.  See Miller v. Mullin, 354 F.3d 1288, 1298 (10th Cir. 2004) (in order to

determine whether appellate counsel’s decision not to raise a particular issue

constituted deficient performance, it is necessary to evaluate the merits of the omitted

claim); see also Ryder ex rel. Ryder v. Warrior, 810 F.3d 724, 745-746 (10th Cir.

3In Ring v. Arizona, 536 U.S. 584, 609 (2002), the Court held that a capital murder
defendant is entitled to have a jury determine whether any aggravating circumstances exist. 
As will be shown, Hurst is a simple application of Ring to Florida’s sentencing scheme.

3
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2016) (applying AEDPA4 deference to the Oklahoma Court of Criminal Appeals’

merits rejection of an otherwise procedurally barred claim because the state court

determined that appellate counsel was not ineffective for failing to raise the claim).

In this case, the district court indisputably denied the same “asserted federal

basis for relief” in the first petition that Petitioner is now attempting to present in a

second petition.  Although he relies upon a new case, he is still raising the same

federal basis for relief.  See Allen v. Massie, 236 F.3d 1243, 1244-1245 (10th Cir.

2001) (denying authorization to file second or successive application so that the

petitioner could relitigate her ineffective assistance of counsel claim in light of a new

Supreme Court case).  Accordingly, Petitioner’s motion must be denied.

B. Petitioner Cannot Satisfy 28 U.S.C. § 2244(b)(2)

Even assuming Petitioner did not present the same claim in his first habeas

petition, he is not entitled to raise it in a second petition.  As set forth above, this

Court may approve the filing of a second or successive habeas petition only if “the

application makes a prima facie showing that the application satisfies the

requirements of this subsection.”  28 U.S.C. § 2244(b)(3)(C).  That is, the application

must “show[] that the claim relies on a new rule of constitutional law, made

4AEDPA refers to the Antiterrorism and Effective Death Penalty Act of 1996.

4
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retroactive to cases on collateral review by the Supreme Court, that was previously

unavailable.”5  28 U.S.C. § 2244(b)(2)(A).

Section 2244(b)(3)(C) contains three requirements: 1) the claim relies on a new

rule of constitutional law; 2) the Supreme Court has made the new rule of law

retroactive to cases on collateral review; and 3) the new rule of law was previously

unavailable.  Tyler v. Cain, 533 U.S. 656, 662 (2001).

The second requirement is met only if the Supreme Court has held that the new

rule of law applies retroactively to cases on collateral review.  Tyler, 533 U.S. at 662-

664.  The lower courts may not make a new rule retroactive.  Id. at 663.  Further, a

showing by a habeas petitioner that the rule satisfies the retroactivity rule set forth in

Teague v. Lane, 489 U.S. 288 (1989) is insufficient.  Id. at 665-666.  The Supreme

Court must be the one to declare a rule of law retroactive.  Id.; see also Cannon v.

Mullin, 297 F.3d 989, 993-994 (10th Cir. 2002) (“It is clear that the mere fact a new

rule might fall within the general parameters of overarching retroactivity principles

established by the Supreme Court (i.e., Teague) is not sufficient.”).

The Supreme Court has not declared Hurst to be retroactive.  In fact, the

Supreme Court has held that Ring, upon which Hurst relies, is not retroactive. 

5The other ground for filing a second or successive petition which includes a claim
that was not presented in a prior petition involves a previously unavailable factual basis and
is not implicated here.  See 28 U.S.C. § 2244(b)(2)(B).

5
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Schriro v. Summerlin, 542 U.S. 348, 349-358 (2004).  The Supreme Court’s failure

to declare Hurst to be retroactive is fatal to Petitioner’s request.  See Browning v.

United States, 241 F.3d 1262, 1266 (10th Cir. 2001) (denying a motion to file a

second or successive section 2255 motion because the Supreme Court has not made

Apprendi6 retroactive); Boggs v. Ryan, No. CV-14-02165-PHX-GMS, 2017 WL

67522, at *4 (D. Ariz. Jan. 6, 2017) (Hurst is not retroactive) (unpublished, attached

as Exhibit B).

Petitioner attempts to satisfy the retroactivity requirement by arguing that

Hurst’s allegedly new rule is a substantive one and thus must be applied retroactively. 

Motion at 3-5.7  As set forth above, only the Supreme Court may make a decision

retroactive, and mere general rules of retroactivity do not suffice.  The Supreme Court

has recognized that “with the right combination of holdings” that Court could “make

a rule retroactive over the course of two cases.”  Tyler, 533 U.S. at 666.  However,

“[m]ultiple cases can render a new rule retroactive only if the holdings in those cases

necessarily dictate retroactivity of the new rule.”  Id.

6Apprendi v. New Jersey, 530 U.S. 466 (2000) (pre-cursor to Ring, holding that any
fact which exposes a defendant to punishment beyond the statutory maximum must be found
by a jury beyond a reasonable doubt)

7The motion does not have page numbers, but Respondent is referring to the third
through fifth pages.

6
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Part of the Court’s rationale in Tyler was that section 2244(b)(3)(D) gives

circuit courts only thirty days to act on a motion for authorization to file a second or

successive habeas petition.  Id. at 664.  “The stringent time limit thus suggests that

the courts of appeals do not have to engage in the difficult legal analysis that can be

required to determine questions of retroactivity in the first instance.”  Id.  By arguing

that the rule Petitioner believes Hurst announced8 is substantive, and therefore must

be retroactive, Petitioner is asking this Court to do just what the Supreme Court has

said it should not do.

The Supreme Court has not held that Hurst announces a substantive rule.  In

fact, the Supreme Court found that Ring is procedural.  Id. at 353.  Thus, there are not

two or more Supreme Court decisions which necessarily dictate retroactivity.9

The petitioner in Cannon made a similar argument about Ring.  This Court

concluded that Ring was merely an extension of Apprendi to death penalty cases and

8Respondent will demonstrate that Hurst did not announce the rule Petitioner claims
it did.

9Petitioner relies upon Price v. United States, 795 F.3d 731 (7th Cir. 2015), in which
the Seventh Circuit held that a Supreme Court case which invalidated a federal sentencing
statute as vague announced a substantive rule.  The Seventh Circuit relied upon Justice
O’Connor’s concurring opinion in Tyler, in which she stated: “‘[i]f we hold in Case One that
a particular type of rule applies retroactively to ... and hold in Case Two that a given rule is
of that particular type, then it necessarily follows that the given rule applies retroactively.’”
Price, 795 F.3d at 733 (quoting Tyler, 533 U.S. at 668-669 (O’Connor, J., concurring)).  As
stated above, the Supreme Court has not declared Hurst to be substantive.  Therefore, Justice
O’Connor’s concurrence does not apply.

7
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was, therefore, procedural.  Cannon, 297 F.3d at 994.  Similarly, Hurst is merely an

application of Ring to Florida’s death penalty scheme and is, therefore procedural. 

See Summerlin, 542 U.S. at 354-358 (holding that Ring is procedural and is not a

watershed rule of criminal procedure).

Petitioner also fails to satisfy the other requirements of section 2244(b)(3)(C). 

“A case announces a new rule ... when it breaks new ground or imposes a new

obligation on the government. To put it differently ... a case announces a new rule if

the result was not dictated by precedent existing at the time the defendant's conviction

became final.”  In re Gieswein, 802 F.3d 1143, 1146 (10th Cir. 2015) (quoting

Chaidez v. United States, ___U.S.___, 133 S.Ct. 1103, 1107 (2013)).  This Court has

recognized that Ring was “simply an extension of Apprendi to the death penalty

context.”  Cannon, 297 F.3d at 994.  Similarly, Hurst was merely an application of

Ring to Florida’s unique sentencing scheme.  See Hurst, 136 S. Ct. at 621-622, 623-

624.  In light of Ring, the Court’s holding in Hurst was neither a new rule of

constitutional law, nor previously unavailable.  See In re Graham, 714 F.3d 1181,

1182-1183 (10th Cir. 2013) (holding that two cases which applied well-established

principles from the Supreme Court’s prior cases did not establish a new rule of

constitutional law).

8
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It is true that Hurst, 136 S. Ct. at 623-624, overruled prior cases, decided

before Apprendi and Ring, upholding the constitutionality of Florida’s death penalty

statutes.  See Gieswein, 802 F.3d at 1146 (finding a Supreme Court decision

announced a new rule of law because it overruled prior Supreme Court cases). 

However, the Supreme Court recognized that those prior cases were “irreconcilable

with Apprendi.”  Hurst, 136 S. Ct. at 623.  Thus, the result in Hurst was dictated by

Apprendi, in spite of the fact that two cases decided before Apprendi had upheld

Florida’s sentencing scheme. 

Petitioner relies upon Graham v. Collins, 506 U.S. 461, 467 (1993), in which

the Supreme Court stated that “there can be no dispute that a decision announces a

new rule if it expressly overrules a prior decision.”  However, Graham also stated that

a rule is not new “unless reasonable jurists hearing petitioner’s claim at the time his

conviction became final would have felt compelled by existing precedent to rule in

his favor.”  Graham, 506 U.S. at 467 (internal quotation marks omitted).  As

explained above, reasonable jurists would have felt compelled to apply Apprendi and

Ring to Florida’s sentencing statutes, notwithstanding pre-Apprendi cases which

upheld Florida’s death penalty scheme.  Accordingly, Hurst did not announce a new

rule, nor one which was previously unavailable.

9
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Petitioner cannot satisfy section 2244(b).  Accordingly, Petitioner’s motion

must be denied.

C. Petitioner’s Proposed Second Habeas Petition is without Merit

This Court should also deny authorization because Petitioner’s proposed

amended petition is meritless.  See In re Payne, 733 F.3d 1027, 1030 n.1 (10th Cir.

2013) (noting that it would deny authorization, even if the requirements of section

2255 were met, because the claim failed on its merits).  First, Petitioner’s claim is

unexhausted10 and subject to an anticipatory procedural bar.  Petitioner cannot obtain

relief on an unexhausted claim.  See 28 U.S.C. § 2254(b) (an application for writ of

habeas corpus shall not be granted if the petitioner has not exhausted the claims in

state court).  Moreover, the claim would doubtless be procedurally barred in state

court, precluding federal habeas relief.  See DeRosa v. Workman, 679 F.3d 1196,

1235 (10th Cir. 2012) (denying relief because the state court would, no doubt, apply

a procedural bar to a claim raised for the first time in a successive post-conviction

application); see also Okla. Stat. tit. 22, § 1089(D)(8) (a successive post-conviction

10Petitioner sought relief in his post-conviction application based on appellate
counsel’s failure to raise a Ring claim.  See Memorandum Opinion dated 5/22/2013, docket
number 37 (W.D. Okla. No. CIV-07-1290-D) at 39-40, attached to Petitioner’s motion as
Exhibit F.  It is Respondent’s position that Hurst is merely an application of Ring to Florida’s
death penalty scheme.  However, if this Court disagrees and holds that Hurst creates a new
rule of law, Petitioner has not exhausted a claim based on Hurst.

10
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application will not be granted unless the legal basis for the claim could not have

been reasonably formulated from a final decision of the Supreme Court or it relies on

a new rule of constitutional law “that was given retroactive effect by the United States

Supreme Court”); Rule 9.7(G)(3), Rules of the Oklahoma Court of Criminal Appeals,

Title 22, Ch. 18, App. (2008) (“No subsequent application for post-conviction relief

shall be considered by this Court unless it is filed within sixty (60) days from the date

the previously unavailable legal or factual basis serving as the basis for a new issue

is announced or discovered.”).11 

Further, the claim is without merit.  In Hurst, the Supreme Court invalidated

Florida’s sentencing scheme in which the jury’s verdict was merely advisory and the

trial court was alone responsible for determining whether aggravating circumstances

were proven.12  Hurst, 136 S. Ct. at 622.  Although the Court noted that the trial court

was responsible for determining whether the aggravating circumstances outweigh the

mitigating circumstances, id. at 622, its holding was that the Sixth Amendment was

11Hurst was decided on January 12, 2016, placing any potential post-conviction
application far outside of the OCCA’s sixty day rule.

12It is important to note that Florida’s sentencing scheme addressed in Hurst did not
require the advisory jury to unanimously agree that any particular aggravating circumstance
existed.  State v. Steele, 921 So.2d 538, 545 (Fla. 2006).  Further, the trial judge held a
separate hearing after receiving the jury’s advisory verdict at which both sides were
permitted to introduce additional evidence.  Spencer v. State, 615 So.2d 688, 690-691 (Fla.
1993).

11
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violated because it was the judge who determined the existence of an aggravating

circumstance.  Id. at 624. 

In Oklahoma, a jury is required to determine whether the State has proven an

aggravating circumstance beyond a reasonable doubt, and whether the aggravating

circumstances outweigh the mitigating evidence.  Matthews v. Workman, 577 F.3d

1175, 1195 (10th Cir. 2009).  Neither Ring nor Hurst require the jury to find beyond

a reasonable doubt that aggravating circumstances outweigh the mitigating evidence. 

See id. (denying identical claim based on Ring); Davila v. Davis, 650 F. App'x 860,

872 (5th Cir. 2016) (unpublished), petition for cert. filed  Sept. 22, 2016 (No. 16-

6219) (denying certificate of appealability on claim that Hurst requires the jury to

find a lack of mitigating evidence beyond a reasonable doubt); Boggs, 2017 WL

67522, at *3-4 (holding that Hurst does not require the jury to make the weighing

determination beyond a reasonable doubt); United States v. Sampson, No. CR 01-

10384-LTS, 2016 WL 3102003, at *4 (D. Mass. June 2, 2016) (unpublished, attached

as Exhibit C) (denying motion for reconsideration of Ring claim based on Hurst); In

re Bohannon v. State, No. 1150640, 2016 WL 5817692, at *5-6 (Ala. Sept. 30, 2016)

(attached as Exhibit D), petition for cert. filed Nov. 2, 2016 (No. 16-6746) (“Hurst

does not address the process of weighing the aggravating and mitigating

circumstances or suggest that the jury must conduct the weighing process to satisfy

12
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the Sixth Amendment.”); People v. Rangel, 367 P.3d 649, 681 (Cal. 2016) (Hurst

does not require a finding beyond a reasonable doubt that the aggravating factors

outweigh the mitigating factors); but see Rauf v. State, 145 A.3d 430, 434 (Del. 2016)

(concluding, without analysis, that Delaware’s capital punishment scheme is

unconstitutional because, inter alia, it does not require a jury to determine beyond a

reasonable doubt whether the aggravating circumstances outweigh the mitigating

circumstances).  Accordingly, Petitioner’s claim is without merit.

D. Conclusion

The right to jury trial is fundamental to our system of
criminal procedure, and States are bound to enforce the
Sixth Amendment's guarantees as [the Supreme Court]
interpret[s] them. But it does not follow that, when a
criminal defendant has had a full trial and one round of
appeals in which the State faithfully applied the
Constitution as [the Supreme Court] understood it at the
time, he may nevertheless continue to litigate his claims
indefinitely in hopes that [the Supreme Court] will one day
have a change of heart. 

Summerlin, 542 U.S. at 358.  Petitioner’s attempt to relitigate a claim raised in his

first habeas petition must be denied.

13
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Respectfully submitted,

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

s/ Jennifer L. Crabb                          
JENNIFER L. CRABB, OBA#20546
ASSISTANT ATTORNEY GENERAL
313 N.E. 21st Street
Oklahoma City, Oklahoma 73105
(405) 521-3921 FAX (405) 522-4534
fhc.docket@oag.state.ok.us
jennifer.crabb@oag.ok.gov
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