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Plaintiffs, other than Wade Lay1 (hereafter “Plaintiffs”), move pursuant to Fed. R. 

Civ. P. 59(e) to alter or amend the Court’s August 11, 2021 Order (Doc. No. 449) granting 

summary judgment on Count IX.  The Order is reported as Glossip v. Chandler, (W.D. OK 

August 11, 2021) hereafter (“DCO”).  Plaintiffs James Coddington, Donald Grant, John 

Grant, Julius Jones, and Gilbert Postelle further move pursuant to Fed. R. Civ. P. 59(e) to 

alter or amend the Court’s August 11, 2021 Orders (Doc. Nos. 449-455) granting summary 

judgment on Count II and entering final judgment under Rule 54(b) as to these five 

Plaintiffs (the “Five Plaintiffs”).  Should the Court deny the Rule 59(e) motion, the Five 

Plaintiffs move, in the alternative, for a stay of enforcement of judgment.  

INTRODUCTION 

The Court’s granting of summary judgment on Count IX should be reconsidered and 

the Order altered or amended accordingly.  Likewise, the Court’s granting of summary 

judgment on Count II and partial, final judgment under Rule 54(b) as to the Five Plaintiffs 

should be reconsidered and the Order altered or amended accordingly.  First, the Court’s 

granting of summary judgment on Counts IX and II rests on clear error—misapplying the 

controlling law—and there exists new evidence that was previously unavailable that the 

Court should consider with respect to its ruling.  Second, the Court’s entry of final judgment 

as to the Five Plaintiffs under Rule 54(b) should also be reconsidered and vacated, as the 

Court’s finding that there is no just reason to delay is clearly erroneous in light of the judicial 

                                           

1 Counsel has agreed to represent Wade Lay through his sister, Ms. Rhonda Kemp, who has 
filed a Petition for Appointment of Next Friend.  (Doc. No. 462).  If and when such 
application is granted, Counsel will file a motion for Mr. Lay to join this motion, including in 
his case evidence that he has been determined in the past to be incompetent.  (Id.).  
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administrative interests, the efficiency interests, and the overall equities that Rule 54(b) 

promotes.  

If the Court declines to alter or amend the August 11, 2021 Orders granting summary 

judgment and entering final judgment as to the Five Plaintiffs, the Five Plaintiffs move in the 

alternative for a motion to stay enforcement of the partial, final judgments.   

BACKGROUND  

 Together with the twenty-six other plaintiffs in this litigation, the Five Plaintiffs 

asserted ten different counts challenging Oklahoma’s execution protocol, including that 

constitutionally impermissible pain and suffering will result from the use of the three-drug 

lethal injection protocol (Count II), that use of the protocol constitutes impermissible 

human experimentation (Count IX), and that their sincerely-held religious beliefs are violated 

by the requirement that they propose a feasible alternative method of execution (Count 

VIII).  (Doc. No. 325 at 51, 58, 63).  The Five Plaintiffs declined to provide alternative 

methods of execution to be used in their executions on grounds of moral, ethical, and/or 

religious beliefs that prohibit them from being complicit in their own deaths in a way they 

believe would be akin to suicide or assisting suicide.  (See e.g., Doc. No. 425-18 at 75, 123; 

Doc No. 325 at 58-62).   

 On August 11, 2021, this Court issued an Order granting in part and denying in part 

Defendants’ motion for summary judgment.  See DCO.  With respect to Count II, the Court 

granted summary judgment as to only six plaintiffs (the Five Plaintiffs and Mr. Lay, 

collectively the “Dismissed Plaintiffs”) and denied summary judgment as to the other 

twenty-six, reasoning that the Dismissed Plaintiffs “declined to proffer an alternative for 
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carrying out their sentence of death” and this choice was “fatal to these plaintiffs’ Eighth 

Amendment claims.”  (DCO at *9 (citing Bucklew v. Precythe, 139 S.Ct. 1112 (2019)).  With 

respect to Counts VIII and IX, the Court granted Defendants’ motion for summary 

judgment against all plaintiffs.  (DCO at *1, 19; Doc No. 349).  

 Finding the judgment final as to the Dismissed Plaintiffs and no just reason for delay, 

the Court certified final judgments under Rule 54(b) “against the six plaintiffs who have not 

proffered an alternative method for carrying out their sentence of death.”  (DCO at *11).  

The Court reasoned that there is no just reason for delay because (1) these Dismissed 

Plaintiffs will arrive at the Court of Appeals in a different posture from those who selected 

an alternative; and (2) the State and victims of the crime have an interest in timely 

enforcement of sentences.  (Id. at *10-11).   

The Court also noted, as “a word to the wise,” that “evidence as to the actual track 

record of midazolam as used in executions . . . may go far as to eliminate the speculation as 

to whether midazolam does or does not perform as intended when used as specified in the 

protocol.” (Id. at *7, n.13).  The Court further suggested that this evidence “may well 

[include] a track record under Chart D of the new Oklahoma protocol,” given that the 

Dismissed Plaintiffs would presumably be executed sometime between the entry of their 

final judgments and the trial on Count II as to the other twenty-six plaintiffs in January or 

February of 2022.  (Id.).  In its scheduling order, the Court explicitly invited the parties to 

present evidence at trial from the presumptive executions of the Dismissed Plaintiffs:  
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As indicated in the order on summary judgment, filed this date, it is possible 
that, by the time the trial date arrives, Oklahoma will have had experience with 
one or more executions under Chart D.  In that event, the court will entertain 
motions to amend the final witness and exhibit lists. 
 

(Doc. No. 456, n.2.).  

ARGUMENT 

A. Standard Of Review 

“Rule [59(e)] was adopted to make clear that the district court possesses the power to 

rectify its own mistakes in the period immediately following the entry of judgment.”  White v. 

N.H. Dep’t of Emp’t Sec., 455 U.S. 445, 450 (1982) (internal quotation marks omitted). 

Accordingly, the Court may amend the judgment in its discretion where the Court sees a 

need to correct clear error or prevent manifest injustice, new evidence that was previously 

unavailable has come to light, or there has been an intervening change in the controlling law.  

Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000).  While Rule 59(e) permits a 

court to alter or amend a judgment, it “may not be used to relitigate old matters, or to raise 

arguments or present evidence that could have been raised prior to the entry of judgment.”  

Exxon Shipping Co. v. Baker, 554 U.S. 471, 486 n.5 (2008) (quoting 11 C. Wright & A. Miller, 

Federal Practice and Procedure § 2810.1, pp. 127–128 (2d ed.1995)). 

When deciding whether to grant a stay of enforcement of judgment this Court 

considers four factors:  1) the likelihood of success on the merits on appeal; 2) the threat of 

irreparable harm if the stay is denied; 3) the harm to the opposing party if the stay is granted; 

and 4) the public interest.  See 10th Cir. R. 8.1; FTC v. Mainstream Mktg.  Servs., Inc., 345 F.3d 

850, 852 (10th Cir. 2003); see also In re Holladay, 331 F.3d 1169, 1176 (11th Cir. 2003).  
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B. The Court Should Reconsider Its Grant Of Summary Judgment On Count IX 
And Reinstate Count IX To Correct Legal Errors 

 The Due Process Clause of the Fourteenth Amendment affords a substantive due 

process right to be free from human experimentation.  In re Ohio Execution Protocol Litig., No. 

2:11-CV-1016, 2017 WL 2964901 at *17 (S.D. Ohio July 12, 2017) (citing Rochin v. California, 

342 U.S. 165 (1952) (“There is no doubt that the substantive branch of the Due Process 

Clause does impose limitation on bodily intrusions by government entities.”).  That right 

extends to the lethal injection context.  See id.  As one court has explained, “[t]here is 

absolutely no question that Ohio’s current protocol presents an experiment in lethal 

injection processes”:  

The science involved, the new mix of drugs employed at doses based on 
theory but understandably lacking actual application in studies, and the 
unpredictable nature of human response make today’s inquiry at best a contest 
of probabilities.  To pretend otherwise, or that either of the experts or this 
Court truly knows what the outcome of that experiment will be would 
be disingenuous. 

 
In re Ohio Execution Protocol Litig., 994 F.Supp.2d 906, 913 (S.D. Ohio 2014) (emphasis added); 

see also In re Ohio Execution Protocol Litig.,¸No. 2:11-CV-1016, 2017 WL 2964901 at *17 (S.D. 

Ohio July 12, 2017) (“Judge Frost’s observation that the use of a new protocol for that 

process ‘presents an experiment’ and ‘to pretend otherwise . . . would be disingenuous’ is 

correct.” (citing In re: Ohio Execution Protocol Litig.¸994 F. Supp. 2d 906, 913 (S.D. Ohio 

2014)).   

The Tenth Circuit, in upholding this Court’s prior denial of a preliminary injunction 

on a human experimentation claim, suggested that such a claim is viable and “subject to the 

principles or mode of analysis outlined in [Baze v. Rees, 535 U.S. 35 (2008).]”  Warner v. Gross, 
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776 F.3d 721, 736 (10th Cir. 2015).  That rationale is consistent with other courts that have 

considered the issue in the lethal injection context and concluded that the potential success 

of a prisoner’s human experimentation claim based on a lethal injection protocol depends on 

the degree of risk posed by the protocol at issue.  See In re Ohio Execution Protocol Litig., 994 F. 

Supp. 29 at 913 (S.D. Ohio 20]14) (“The . . . the applicable law looks at the degree of risk 

and the amount of pain involved.”). 

Because this Court has not yet determined the extent to which there is risk posed to 

Plaintiffs by the protocol (DCO at *2), summary judgment should not have been granted on 

Count IX.  

This Court granted summary judgment on Count IX on grounds that “[t]he 

Fourteenth Amendment does not provide plaintiffs with a substantive due process right to 

be executed in a manner which has been tested on non-human animals.”  (DCO at *19).  

Further, the Court found that “to the extent it is based on the Eighth Amendment,” Count 

IX fails because the Tenth Circuit in Warner affirmed this Court’s earlier ruling denying relief 

on an Eighth Amendment human experimentation claim.  (Id.).  But Warner was decided in a 

preliminary injunction context, where a plaintiff must show “he is likely to succeed on the 

merits” (776 F.3d at 728), and only after this Court had already found that Plaintiffs failed to 

show a likelihood of success on their claim, on the then-existing record, that the protocol 

created a demonstrated risk of severe pain in violation of the Eighth Amendment’s 

prohibition against cruel and unusual punishment.  Id. at 729-731.   

Here, at the summary judgment stage, Plaintiffs need not show a likelihood of 

success on the merits of their human experimentation claim.  Instead, Defendants bear the 
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burden of proving that they are entitled to judgment as a matter of law.  (See DCO at *2).  As 

evidenced by this Court’s own findings and directives, Defendants cannot and did not do so. 

Warner affirmed that a human experimentation claim is viable, and that to succeed on 

such a claim, a plaintiff must show that the potential execution creates a demonstrated risk 

of severe pain as required by the Supreme Court in Baze and its progeny.  Warner, 776 F.3d at 

736.  This Court is still considering that risk: 

[B]ecause plaintiffs back up their attack on the protocol’s safeguards with 
credible expert criticism, the court declines to rule, as a matter of law, that 
plaintiffs’ case fails on the issue of whether, under the protocol taken as a 
whole, the injection of the second two drugs presents a constitutionally 
unacceptable risk of severe pain. 
 

(DCO at *7).  Because this Court is still considering that risk, Defendants cannot meet their 

burden that they are entitled to summary judgment as a matter of law.  Indeed, if this Court 

finds after trial that Plaintiffs proved that Oklahoma’s execution protocol creates a 

demonstrated risk of severe pain, as alleged in Count II, then Count IX would necessarily 

succeed as well.    

This Court’s own order illustrates the clear error in granting summary judgment on 

Count IX.  In the Order, this Court implicitly invites Defendants to execute the Dismissed 

Plaintiffs and explicitly advises the parties to present evidence at trial from those executions 

“to eliminate speculation as to whether midazolam does or does not perform as intended 

when used as specified in the protocol.”  (DCO at *7, n.13; Doc. No. 456 at 2, n.2).  The 

Court thereby not only acknowledges that the execution of the Dismissed Plaintiffs will 

constitute human experimentation, but the Court in fact invites the State to conduct that 

experimentation, in order to provide “evidence” to inform the Court’s ultimate 
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determination of the risk posed by Oklahoma’s lethal injection protocol.  But as explained 

above, because the risk posed by Oklahoma’s lethal injection protocol remains at issue in 

this case, so too must Count IX. 

As Dr. Joseph Fins, a leading expert on human experimentation, explained in his 

expert report (Doc. No. 425-14 (“Fins Report”)), the executions under the protocol 

(including of the Dismissed Plaintiffs) would constitute unregulated human-subjects 

experimentation, and he also so testified in his deposition. (See, e.g., Fins Depo., Feb. 11, 

2021, at 39:3-8; Fins Report at 12-17).  This testimony is unrebutted.  Such executions  

constitute experimentation simply because the efficacy of the protocol for the purpose of 

preventing pain and suffering in violation of law is not established.  As Dr. Fins’ unrebutted 

explanation demonstrates, the use of a drug or intervention is experimentation when there is 

a state of “genuine uncertainty within the expert medical community” regarding the 

comparative merits of preferred interventions.  (Fins Rep. at 7, ¶ 14).2   

Applied here to the three-drug protocol, the Court has already found genuine issues 

of material fact as to whether the protocol would protect a prisoner from pain and suffering 

violative of the Eighth Amendment.  There is, therefore, “genuine uncertainty” on the 

protocol’s efficacy based on the proffered expert opinions, thus necessitating trial.  

Moreover, the Court’s statements that executions of the Dismissed Plaintiffs with the 

protocol would provide data on the question of the protocol’s efficacy further confirms that 

                                           
2 To be clear, Plaintiffs contend that the record in this case will establish that the Oklahoma 
protocol, including its use of midazolam, is not adequate to protect prisoners from pain and 
suffering violative of the Eighth Amendment, and that trial will establish there is no credible, 
genuine uncertainty within the expert medical community on this point. 
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such executions would constitute experimentation, as, according to the Court, they would be 

used to test whether executions pursuant to the protocol could pass Constitutional muster. 3  

Whether such experiments are actionable under Count IX then rests on the resolution of the 

question of the protocol’s efficacy – an issue reserved for trial in early 2022.  These 

execution experiments should not proceed as a matter of law before trial on the issue of the 

protocol’s efficacy – an essential issue to resolve the human experimentation claims. It 

would be self-evidently unfair and inappropriate to execute the Dismissed Plaintiffs before 

this critical issue is fully litigated and finally resolved. 

    Experimentation on condemned inmates, as members of a vulnerable class, also 

demands heightened legal protection as Dr. Fins explained.4  This heightened standard of 

protection also supports reinstatement of Count IX for trial.  Moreover, the dismissal of 

Count IX also was based on an apparent misunderstanding that Plaintiffs’ human-

experimentation claim was grounded in a “Fourteenth Amendment . . . substantive due 

process right to be executed in a manner which has been tested on non-human animals.”  

DCO at *19.  Plaintiffs’ human experimentation claim, however, is not that animal 

experimentation must precede human experimentations but more broadly that these 

executions are experiments on humans.  At a minimum, Count IX should be reinstated 

for trial on the same ground that Count II is going to trial – the efficacy of the protocol to 

                                           
3 See also Fins Report at 6 (“Oklahoma admits there are no data to suggest the three-drug 
lethal injection protocol works in a manner that is intended by the protocol, which places 
this issue into a state of clinical equipoise with respect to the prevention of a substantial risk 
of severe pain and suffering[.]”). 
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prevent prisoner pain and suffering that violates, among other things, the Eighth 

Amendment.  

For the foregoing reasons, Plaintiffs respectfully request that the Court reconsider its 

granting of summary judgment on Count IX and alter or amend its Order accordingly to 

reinstate Count IX for all Plaintiffs.   

C. Reconsidering The Granting Of Summary Judgment On Count II Is 
Necessary To Correct Legal Errors And To Consider New Evidence 

1. The Court’s Order Misinterprets The Supreme Court’s Holdings In 
Glossip, Baze, And Bucklew 

The Five Plaintiffs respectfully request that the Court reconsider its application of the 

Supreme Court’s holdings in Glossip, Baze, and Bucklew.  (DCO at *4-9).  The Supreme Court 

did not hold in any of these decisions that a prisoner must proffer an available alternative 

“for use in carrying out his death sentence,” as the Court claims in its Order.  (Id. at *4 (emphasis 

in original)).  Consequently, the Supreme Court has also never addressed whether forcing 

plaintiffs to select their own methods of execution violates their religious liberties.  Such 

questions were never at issue in any of the three cases.   

When properly understood and applied, the Supreme Court’s holdings, in fact, 

demonstrate that granting summary judgment as to the Five Plaintiffs on Count II was 

clearly erroneous.  In Bucklew, for example, the Supreme Court addressed whether an inmate 

who challenged a method of execution as it applied to his specific medical conditions was 

required to proffer an alternative method of execution in his complaint.  The Supreme Court 

                                                                                                                                        
4 “Consistent with ethical and regulatory norms, condemned inmates constitute a particularly 
vulnerable class of human subjects; as such, studies that involve them require heightened 
ethical scrutiny and legal protection.”  (Fins Rep. at 6; see also id. at 28-29). 
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answered that question in the affirmative.  Id. at 1117, 1121.  Here, each of the Five Plaintiffs 

signed on to the Third Amended Complaint, which—unlike in Bucklew—identified four 

alternative methods of execution.  (See Doc. No. 325, ¶ 114).  The Five Plaintiffs thus 

satisfied the legal standard set out in Baze, Glossip, and Bucklew.       

As support for its interpretation of the Supreme Court’s holdings and its requirement 

that prisoners proffer an alternative for use in carrying out their executions, the Court cites 

the Supreme Court’s statement in Bucklew that “we see little likelihood that an inmate facing 

serious risk of pain will be unable to identify an available alternative—assuming, of course, 

that the inmate is more interested in avoiding unnecessary pain than in delaying his 

execution.”  (Id. at 7-8).  Critically, the Supreme Court, here, was addressing the burden of 

identifying an available alternative altogether and not remarking on whether the available 

alternative must be proffered for, or used for, a plaintiff’s own execution.  Bucklew, 139 S.Ct. 

at 1128-1129.  As noted above, the Five Plaintiffs have not failed to “identify an available 

alternative” – they have identified four in their Complaint, and simply declined to endorse a 

specific one for their own executions.  As the Court did with Plaintiff George Hanson, who 

signed two versions of a response to Interrogatory No. 15 (in one declining to identify an 

alternative), it is appropriate here to provide the Five Plaintiffs with the benefit of the 

alternatives they identified in their Complaint—“the response[s] that do[] not result in 

summary judgment against [them].”  (See DCO at *9).   

Further, the Supreme Court in Bucklew did not consider the clear religious liberty 

implications of requiring such prisoner’s participation in his or her own execution.  

Interpreting the Supreme Court’s statement in Bucklew as the Court does, would suggest that 
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the Supreme Court found that “an inmate facing a serious risk of pain” would have to set 

aside his or her firmly held ethical, moral, and religious beliefs and essentially substitute his 

or her judgment for that of the State and, thus, participate in his or her own execution.  That 

morbid and bizarre outcome cannot be the case, and this Court’s thus interpretation cannot 

be correct.  While Bucklew addressed the identification of alternatives that may be compared, 

it did not take the further step that the inmate must participate in his execution by choosing 

its means.  The manner of execution, within Constitutional constraints, is up to the State, 

not the Plaintiffs. 

For the foregoing reasons, the Five Plaintiffs respectfully request that the Court 

reconsider its application of the Supreme Court’s decisions in Baze, Glossip, and Bucklew.  

When that precedent is properly applied, the Five Plaintiffs have satisfied the two-prong test 

sufficient to establish at least genuine issues of material fact requiring trial as to each prong 

set out by the Supreme Court.  It was, therefore, error for the Court to grant summary 

judgment as to Count II.   

 Should the Court decline to reconsider its ruling and instead insist upon what 

Plaintiffs consider to be a misinterpretation of Supreme Court precedent, four of the Five 

Plaintiffs (Messrs. Coddington, D. Grant, Jones, and Postelle) ask that the Court consider 

affidavits they have submitted concurrently herewith for the Court’s consideration.5  (See 

Exs. 1-4).  These Plaintiffs are setting aside their ethical, moral and religious beliefs, because 

they did not know, and had no reason to believe, that exercising those rights would subject 

                                           
5 Although counsel does not now represent Mr Lay—but would through his sister if her 
pending Next Friend application is granted—counsel note that Mr. Lay has filed documents 
pro se with the Court opting for firing squad.  (Doc. No. 457-2).  
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them to immediate execution.  So that they have their day in court to litigate and resolve the 

protocol’s infirmities, something the Court has already found cannot be addressed without a 

trial on the merits, they have chosen to respectfully submit new elections for the Court’s 

consideration.  These Plaintiffs respectfully request that the Court accept these new elections 

and reconsider its granting of summary judgment with respect to Count II.   

2. New Evidence Demonstrates That Mr. Coddington Made A Mistake
With His Election Form

Through Count VIII of the Third Amended Complaint, each of the Plaintiffs 

(including James Coddington) made a religious freedom claim asserting a violation of their 

sincerely held religious beliefs resulting from the necessity of proposing a feasible alternative 

method for their own execution.  (Doc. No. 325 at 58).  In response to Defendants’ 

Interrogatory No. 15, certain of the plaintiffs chose, despite their religious freedom claim, to 

elect an alternative method of execution for use in carrying out their sentence.  Other 

plaintiffs responded by declining to elect an alternative method for their own execution, 

some repeating their religious freedom claim.     

With respect to Mr. James Coddington, the election form submitted in response to 

Interrogatory No. 15 indicated that he was declining to select an alternative method of 

execution for use in carrying out his sentence.  (See Ex. 5, ¶ 5).  This, however, was not Mr. 

Coddington’s intent.  As explained in detail in Mr. Coddington’s affidavit with supporting 

attachments (“Att.”)(filed concurrently herewith as Ex. 5), he intended to elect, and believed 

he had elected, the firing squad as an alternative method for his execution, as he informed 

counsel during a phone call.  (Id., ¶ 4 and Att. 1).  When Mr. Coddington later received the 

election form, believing he had already selected firing squad, Mr. Coddington then declined 
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to select a different method.  (Id., ¶ 5).  Mr. Coddington was confused and made a mistake 

that did not become apparent until after the Court’s August 11th Order.  (Id., ¶¶ 7-8). 

In view of the foregoing, Mr. Coddington respectfully requests that the Court 

reconsider its entry of summary judgment as to Count II and accept either Mr. Coddington’s 

new election form (Ex. 1 (electing four alternative methods)), or at the least an election form 

that corrects his earlier mistake (see Ex. 5, Att. 2 (electing firing squad)).  Similar to Plaintiff 

George Hanson, who mistakenly signed two versions of a response to Interrogatory No. 15 

(in one declining to identify an alternative), it is appropriate here to not hold Mr. 

Coddington’s mistake against him, but to instead provide him with the benefit of the 

alternative he had intended to select—“the response that does not result in summary 

judgment against him.”  (DCO at *9).  

D. Entry Of Final Judgment Under Rule 54(b) Should Be Altered And Vacated As
The Court’s Finding That There Is No Just Reason To Delay Is Clearly
Erroneous

The Court’s entry of final judgment as to the Five Plaintiffs under Rule 54(b) should

also be reconsidered and vacated, as the Court’s finding that there is no just reason to delay 

is clearly erroneous.   

“Rule 54(b) entries are not to be made routinely.” Great American Trading Corp. v. 

I.C.P. Cocoa, Inc., 629 F.2d 1282, 1286 (7th Cir.1980) (cited with approval in Livesay v.

Shollenbarger, 19 F.3d 1443 (table), 1994 WL 56923, at *2 (10th Cir.1994)); see also Curtiss–

Wright Corp. v. General Elec. Co., 446 U.S. 1, 10, 100 S.Ct. 1460, 64 L.Ed.2d 1 (1980) (“sound 

judicial administration does not require that Rule 54(b) requests be granted routinely”). 

Indeed, “trial courts should be reluctant to enter Rule 54(b) orders since the purpose of this 
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rule is a limited one: to provide a recourse for litigants when dismissal of less than all their 

claims will create undue hardships.” Gas–A–Car, Inc. v. Am. Petrofina, Inc., 484 F.2d 1102, 

1105 (10th Cir.1973).  Importantly, Rule 54(b) “preserves the historic federal policy against 

piecemeal appeals, a policy that promotes judicial efficiency, expedites the ultimate 

termination of an action and relieves appellate courts of the need to repeatedly familiarize 

themselves with the facts of a case.”  Okla. Turnpike Auth. v. Bruner, 259 F.3d 1236, 1241-42 

(10th Cir. 2001) (internal quotations and citations omitted). 

Here, the Court’s Order enters final judgment as to the Dismissed Plaintiffs under 

Rule 54(b), finding no just reason to delay, in part, because “there is clear cleavage between 

the basis upon which this case now ends (in this court) as to these six plaintiffs and the basis 

upon which the case will go to judgment as to the other twenty-six.”  (DCO at *10).  

However, the Court’s finding was made solely in the context of Count II.  (Id.).  Through the 

Third Amended Complaint, the thirty-two plaintiffs (including the Five Plaintiffs) asserted 

ten different Counts all challenging Oklahoma’s execution protocol.  (Doc. No. 325).  Even 

if the Dismissed Plaintiffs arrive at the Court of Appeals in a different posture with respect 

to Count II, they remain similarly postured to the other twenty-six Plaintiffs with respect to 

the remaining nine Counts.  The Court’s Order does not address this fact or otherwise 

appear to consider it in its analysis.   

 When assessing whether there is no just reason for delay, district courts must 

consider judicial administrative interests and, when accounting for all of the Counts, those 

interests weigh in favor of not entering partial, final judgments.  See Curtiss–Wright Corp., 446 

U.S. at 8 (holding that “a district court must take into account judicial administrative 
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interests as well as the equities involved” and may “consider such factors as whether the 

claims under review were separable from the others remaining to be adjudicated whether the 

nature of the claims already determined was such that no appellate court would have to 

decide the same issues more than once even if there were subsequent appeals”).  The nature 

of Count II is so similar to the other nine Counts that the final judgments under Rule 54(b) 

will create inefficient, piecemeal appeals, causing the appellate court to repeatedly familiarize 

itself with the same facts of the case and address the same issues in subsequent appeals.  

This is the exact opposite of the efficiency interests Rule 54(b) should promote.   

Aside from all of the Counts being based upon the same set of facts—Oklahoma’s 

execution protocol—there are common issues between Count II, as it was decided against 

the Dismissed Plaintiffs, and other Counts, as they were decided against all thirty-two 

plaintiffs.  For example, as noted above, Count IX was decided against all Plaintiffs, but 

implicates the same issues being adjudicated with respect to Count II, such as whether the 

potential execution creates a demonstrated risk of severe pain.  Maintaining the final 

judgments against the Five Plaintiffs would, thus, force them to appeal Count IX on an 

incomplete record, and result in subsequent, piecemeal appeals following trial.   

Further, the Court granted summary judgment on Count II against the Dismissed 

Plaintiffs, because they declined to select an alternative method for carrying out their own 

death sentences, the majority of them explicitly stating that they could not do so for moral, 

ethical, and/or religious reasons.  (See DCO at *4).  This is substantially the same issue as 

presented in Count VIII where all thirty-two plaintiffs brought a religious freedom claim 

asserting a violation of their sincerely held religious beliefs resulting from the necessity of 
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proposing a feasible alternative method of execution.  (Doc. No. 325 at 58-62).  Similar to 

the Court’s present ruling on Count II, the Court previously found that Count VIII was 

“foreclosed by the standards set forth in Glossip and Bucklew,” and Count VIII was 

therefore dismissed as to all plaintiffs.  (Doc. No. 349 at 10).  Given these similarities in 

facts and holdings, judicial efficiency favors the Counts being appealed together in a single 

appeal, which should follow the trial for the twenty-six plaintiffs at which point the appeal 

can proceed on a complete record.  

Beyond the judicial administrative interest against the multiple overlapping appeals 

that the Rule 54(b) order here would necessitate, the “equities involved” additionally support 

allowing the appeal for all plaintiffs to proceed together.  The delay in any entry of any 

judgment against the Five Plaintiffs now should be no more than about six months. In the 

context of the time it took the State to resolve its grand jury and other investigations arising 

from the prior, botched attempt to execute Mr. Glossip, this short delay is appropriate in the 

interests of justice to allow the Five Plaintiffs to pursue Claims II and IX that are the subject 

of this motion as well as to have their appeal on the interrelated claims heard based on the 

full trial record.  Proceeding with a single appeal for all plaintiffs will preclude the possibility 

that any of the plaintiffs now subject to the Rule 54(b) motion is prematurely executed with 

a protocol that may still be found to inflict cruel and unusual punishment and violate the 

Eighth Amendment. 

For the foregoing reasons, the Five Plaintiffs respectfully request that the Court 

reconsider its finding that there is no just reason for delay and vacate its entry of final 

judgment under Rule 54(b) with respect to the Five Plaintiffs.  
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E. If The Court Denies Plaintiffs’ Rule 59(e) Motion, The Court Should Grant A 
Stay Of Enforcement of Judgment 

Should the Court deny the Rule 59(e) motion, the Five Plaintiffs move, in the 

alternative, for a stay of enforcement of the final judgment under Fed. R. Civ. P. 62(h) and 

Fed. R. App. P. 8(a).  Rule 62(h) empowers a court certifying a claim as a final judgment 

under Rule 54(b) to stay enforcement of that judgment, and such a stay is appropriate here.   

Of the four factors the Court should consider in deciding whether to grant a stay— 

(1) the likelihood of success on the merits on appeal of the grant of summary judgment; (2) 

the irreparable harm if the stay is denied; (3) the harm to the opposing party if the stay is 

granted; and (4) the public interest—the first two factors are the most critical.  Nken v. 

Holder, 556 U.S. 418, 434 (2009); see also Hilton v. Braunskill, 481 U.S. 770 (1987) (noting that 

under Fed. R. Civ. P. 62; Fed. R. App. P. 8(a) the factors regulating the issuance of a stay are 

generally the same).  Here, however, all four factors weigh in favor of stay and maintaining 

the status quo pending appeal.   

1. Plaintiffs Have Shown A Likelihood Of Success On The Merits 
 

 As discussed in detail above in Part B., the Court’s Order granting summary 

judgment as to Count IX and Count II is based legal error.  Count IX rests on clear legal 

error, improperly relying upon the Tenth Circuit’s decision in Warner (decided in the 

preliminary injunction context), as the basis for finding against Plaintiffs as to Count IX at 

the summary judgment stage.  The Court ignored the difference in legal standards, effectively 

(and improperly) shifting the burden to Plaintiffs to show a likelihood of success on the 

merits in order to survive summary judgment.  Under the proper standard, however, 
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Defendants failed to meet their burden of proving that they are entitled to judgment as a 

matter of law, as evidenced by this Court’s own findings and directives. 

 The Court’s findings and directives further support that Plaintiffs have a likelihood of 

success on the merits of the appeal that genuine issues of material fact exist to preclude 

summary judgment on Count IX.  Under Warner, a plaintiff must show that the potential 

execution creates a demonstrated risk of severe pain as required by the Supreme Court in 

Baze and its progeny.  Warner, 776 F.3d at 736.  This remains an open question that the 

Court is still considering and on which the Court has already found genuine issues of 

material fact based on “with credible expert criticism.”  (DCO at *7).  Indeed, the Court’s 

Order further demonstrates the merits of Plaintiffs’ arguments by recognizing that the 

execution protocol constitutes an experiment that could provide data for the upcoming trial. 

As detailed above in Part B, the Court’s Order granting summary judgment as to 

Court II also rests on clear legal error in the interpretation of Supreme Court precedent and, 

if the Rule 59(e) motion with respect to Count II is denied, in view of the new facts of Mr. 

Coddington’s error and the additional documents submitted from four of the Five Plaintiffs.    

 In view of the foregoing, Plaintiffs have shown a likelihood of success on the merits 

of any appeal of the grant of summary judgment on Counts IX and II.  

2. The Remaining Factors, Likewise, Weigh In Favor Of Granting A Stay 
Of Enforcement Of Judgment 

Each of the remaining factors—threat of irreparable harm to plaintiffs, harm to the 

opposing party, and the public interest—weighs in favor of granting a stay of execution.  

The threat of irreparable harm if the stay is denied is obviously present in this case since 

execution would not only terminate the litigation as moot as to the Five Plaintiffs, but end 
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their lives as well by execution with a protocol that this Court may still find is not effective 

to protect prisoners from pain and suffering violative of the Eighth Amendment.  In 

contrast, if the stay is granted, there is no harm to Defendants, who cannot credibly 

complain that a time period of about six months is prejudicial, given that the Defendants 

took many years to conclude their investigations following the botched execution attempt of 

Mr. Glossip and issue a revised execution protocol.  Moreover, the Five Plaintiffs remain 

incarcerated on death row.  There is also no risk of harm to the public interest. On the 

contrary, the public interest is served by not executing the Five Plaintiffs before trial to avoid 

executing prisoners with a protocol that may be later found to subject them to pain and 

suffering that violates the Eighth Amendment.  

CONCLUSION 

Plaintiffs respectfully request that the Court: (i) amend its orders (and for the Five 

Plaintiffs the corresponding partial, final judgments) to reinstate Count IX for all Plaintiffs; 

and (ii) amend its judgment for the Five Plaintiffs to reinstate Count II, or alternatively, the 

Five Plaintiffs respectfully request reconsideration of the Rule 54(b) certification of partial, 

final judgment and an order vacating that certification and corresponding partial, final 

judgments.  Finally, and in the alternative to the extent any partial, final judgment remains 

after the Court decides these motions, Plaintiffs respectfully request that enforcement on any 

such judgment be stayed pending appeal.   
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the ECF System for filing and transmittal of Notice of Electronic Filing to all counsel of 
record who are registered participants of the Electronic Case Filing System. 

 
2. I served a hard copy of this document on the following party by First Class 

Mail via the U.S. Postal Service: 
 

Wade Lay, DOC #516263 
Oklahoma State Penitentiary 
P.O. Box 97 
McAlester, OK 74502 
Pro Se Plaintiff 
   

s/ Emma V. Rolls__________    
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Plaintiff s Initials Alternative Pled (CompL ¶ ll4)

Execution by a single dose of FDA-approved pentobarbital or sodium
,.~ pentothal (thiopental) as provided by Charts A and B of the Execution
~ Protocol as described fully in Plaintiffs' Third Amended Complaint

paragraph 114(a).1

Execution by a single dose of compounded pentobarbital or sodium
pentothal (thiopental) as described fully in Plaintiffs' Third Amended
Complaint paragraph 114(b).

Execution by a single dose of 40 milligrams of FDA-approved
midazolam and potassium chloride, as described fully in Plaintiffs' Third
.Amended Complaint paragraph 114(c).

~~ Execution by firing squad as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(d).

Interrogatory No. 16: Identify where and from whom the State of Oklahoma can
obtain pentobarbital or sodium pentothal for use in an execution to be held within
the State, as pled in ¶ 114 of your Complaint.

Suuplemental Response: Subject to foregoing objections, Plaintiffs respond as follows:

The State of Oklahoma has at least five alternative potential sources for pentobarbital:

(1) synthesis by a properly licensed chemistry lab; (2) Defendants' technical expert Dr. Buffington

who testified that he is aware of a source or sources; (3) the sources) for the numerous other states

that carry out executions using pentobarbital; (4) the sources) for the federal government, which

has recently carried out 13 executions using pentobarbital; or (5) one of the more than 900

pharmacies licensed by the State of Oklahoma and not contacted by the ODOC in an effort to find

pentobarbital.

' Relevant excerpts of Plaintiffs' Third Amended Complaint are attached hereto as Exhibit A.
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I, ~ ~~ ~ (' ~,~a ~ N 6TQT_~ declare under penalty of perjury that the foregoing is true

and correct, to the best of my knowledge. As to those facts not known personally to me, I have

relied on the sources cited above.

Date ~ignature
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AFFIDAVIT OF DONALD GRANT

STATE OF OKLAHOMA

COUNTY OF PITTSBURG
ss.

Before me, the undersigned Notary, on this 19 h̀ day of August, 2021, personally appeared Donald
Grant, known to me of lawful age, who being by me first duly sworn, on his oath, deposes and says:

1. I am a death-row inmate housed at Oklahoma State Penitentiary (OSP). My Department of
Corrections Number is 522436.

2. I am a named Plaintiff in Glossip v. Chandler, Western District of Oklahoma Case Number
CIV-14-0665-F.

3. Earlier this year, I was asked to select a different method of execution as a proposed
alternative method of execution. I respectfully declined to identify an alternative based on
moral, ethical and/or religious grounds. Specifically, I declined to identify an alternative
execution method because suggesting a method for how the State will kill me would make
me complicit in my own death in a way that I believe would be akin to suicide or assisting
my suicide.

4. When I submitted my previous answer to this Court, I understood that my claim could be
dismissed, but did not appreciate that I would be subject to the threat of immediate execution
while the current Oklahoma execution protocol remained under scrutiny from the Court and
prior to the final resolution of all of the challenges to the Oklahoma protocol before the
Court.

5. Under the circumstances, without waiving these objections and/or reasons for same noted
above, I would like to withdraw my previous submission to the Court and respectfully submit
the attached election as my chosen alternative method of execution to be presented on my
behalf in this matter. See Ex. 1.

FURTHER AFFIANT SAYETH NOT.

sZ~~~ N~~WIQUb~i~i'i

onald Grant 
a~~ o~N~~,,~

~pgg14~ _

Subscribed and sworn to me this 19th da of Au ust 2021. ~~p~~,~°'°

~ ~ ~+~niQmnn~~~~~

c , My commission number is: a 5~, c ~~"~
,CRY PUBLIC My commission expires: g /~,Z /Z ~
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Plaintiff s Initials Alternative Pled (Compl. ¶ 114)

Execution by a single dose of FDA-approved pentobarbital or sodium
pentothal (thiopental) as provided by Charts A and B of the Execution
Protocol as described fully in Plaintiffs' Third Amended Complaint
paragraph 114(a).1

Execution by a single dose of compounded pentobarbital or sodium
pentothal (thiopental) as described fully in Plaintiffs' Third Amended
Complaint paragraph 114(b).

Execution by a single dose of 40 milligrams of FDA-approved
midazolam and potassium chloride, as described fully in Plaintiffs' Third

f .Amended Complaint paragraph 114(c).

Execution by firing squad as described fully in Plaintiffs' Third
.Amended Complaint paragraph 114(d).

Interrogatory No. 16: Identify where and from whom the State of Oklahoma can
obtain pentobarbital or sodium pentothal for use in an execution to be held within
the State, as pled in ¶ 114 of your Complaint.

Supplemental Response: Subject to foregoing objections, Plaintiffs respond as follows:

The State of Oklahoma has at least five alternative potential sources for pentobarbital:

(1) synthesis by a properly licensed chemistry lab; (2) Defendants' technical expert Dr. Buffington

who testified that he is aware of a source or sources; (3) the sources) for the numerous other states

that carry out executions using pentobarbital; (4) the sources) for the federal government, which

has recently carried out 13 executions using pentobarbital; or (5) one of the more than 900

pharmacies licensed by the State of Oklahoma and not contacted by the ODOC in an effort to find

pentobarbital.

' Relevant excerpts of Plaintiffs' Third Amended Complaint are attached hereto as E~iibit A.
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I, ~o►-t~-~c~ rr-,,r-~~v~ ,declare under penalty of perjury that the foregoing is true

and correct, to the best of my knowledge. As to those facts not known personally to me, I have

relied on the sources cited above.

~ ! ~ ~1 ~ 2 ~ ~l~~~~r~(
Date Signature
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AFFIDAVIT OF JULIUS JONES

STATE OF OKLAHOMA

COUNTY OF PITTSBURG
ss.

Before rne, the undersigned Notary, on this 19th day of August, 2021, personally appeared Julius
Jones, known to me of lawful age, who being by me first duly sworn, on his oath, deposes and says:

1. I am a death-row inmate housed at Oklahoma State Penitentiary (OSP). My Department of
Corrections Number is 270147.

2. I am a named Plaintiff in Glossip v. Chandler, Western District of Oklahoma Case Number
CIV-14-0665-F.

3. Earlier this year, I was asked to select a different method of execution as a proposed
alternative method of execution. I respectfully declined to identify an alternative based on
moral, ethical and/or religious grounds. Specifically, I declined to identify an alternative
execution method because suggesting a method for how the State will kill me would make
me complicit in my own death in a way that I believe would be akin to suicide or assisting
my suicide.

4. When I submitted my previous answer to this Court, I understood that my claim could be
dismissed, but did not appreciate that I would be subject to the threat of immediate execution
while the current Oklahoma execution protocol remained under scrutiny from the Court and
prior to the final resolution of all of the challenges to the Oklahoma protocol before the
Court.

5. Under the circzunstances, without waiving these objections and/or reasons for same noted
above, I would like to withdraw my previous submission to the Court and respectfully submit
the attached election as my chosen alternative method of execution to be presented on my
behalf in this matter. See Ex. 1.

FURTHER AFFIANT SAYETH NOT. ~~

Julius Jone ~~,,,,,~~~~~~~~,,,,,,,

~°~Y "mac̀'///~:
~~oosaTa i z

Subscribed and sworn to me this 19th day of August, 2021. N„ p ~~~o,
9~...,UB~• P ,•

~_~~ My commission number is: ~ r ~ ~ ~`~ ~ ̀F
T Y PUBLIC My commission expires: ~ z~ Z-(
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Plaintiff s Initials Alternative Pled (Compl. ¶ 114)

Execution by a single dose of FDA-approved pentobarbital or sodium
pentothal (thiopental) as provided by Charts A and B of the Execution
Protocol as described fully in Plaintiffs' Third Amended Complaint
paragraph 114(a).1

Execution by a single dose of compounded pentobarbital or sodium
pentothal (thiopental) as described fully in Plaintiffs' Third Amended
Complaint paragraph 114(b).

~`,( Execution by a single dose of 40 milligrams of FDA-approved
L~ midazolam and potassium chloride, as described fully in Plaintiffs' Third

Amended Complaint paragraph 114(c).

Execution by firing squad as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(d).

Interrogatory No. 16: Identify where and from whom the State of Oklahoma can
obtain pentobarbital or sodium pentothal for use in an execution to be held within
the State, as pled in ¶ 114 of your Complaint.

Supplemental Response: Subject to foregoing objections, Plaintiffs respond as follows:

The State of Oklahoma has at least five alternative potential sources for pentobarbital:

(1) synthesis by a properly licensed chemistry lab; (2) Defendants' technical expert Dr. Buffington

who testified that he is aware of a source or sources; (3) the sources) for the numerous other states

that carry out executions using pentobarbital; (4) the sources) for the federal government, which

has recently carried out 13 executions using pentobarbital; or (5) one of the more than 900

pharmacies licensed by the State of Oklahoma and not contacted by the ODOC in an effort to find

pentobarbital.

' Relevant excerpts of Plaintiffs' Third Amended Complaint are attached hereto as Exhibit A.
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I, ~ ~ ((j 1 U,S ,J ' ~d n~ ,declare under penalty of perjury that the foregoing is true

and correct, to the best of my knowledge. As to those facts not known personally to me, I have

relied on the sources cited above.
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AFFIDAVIT OF GILBERT POSTELLE

STATE OF OKLAHOMA

COUNTY OF PITTSBURG
ss.

Before me, the undersigned Notary, on this 19th day of August, 2021, personally appeared Gilbert
Postelle, known to me of lawful age, who being by me first duly sworn, on his oath, deposes and
says:

1. I am a death-row inmate housed at Oklahoma State Penitentiary (OSP). My Department of
Corrections Number is 585999.

2. I am a named Plaintiff in Glossip v. Chandler, Western District of Oklahoma Case Number
CIV-14-0665-F.

3. Earlier this year, I was asked to select a different method of execution as a proposed
alternative method of execution. I respectfully declined to identify an alternative based on
moral, ethical and/or religious grounds. Specifically, I declined to identify an alternative
execution method because suggesting a method for how the State will kill me would make
me complicit in my own death in a way that I believe would be akin to suicide or assisting
my suicide.

4. When I submitted my previous answer to this Court, I understood that my claim could be
dismissed, but did not appreciate that I would be subj ect to the threat of immediate execution
while the current Oklahoma execution protocol remained under scrutiny from the Court and
prior to the final resolution of all of the challenges to the Oklahoma protocol before the
Court.

5. Under the circumstances, without waiving these objections and/or reasons for same noted
above, I would like to withdraw my previous submission to the Court and respectfully submit
the attached election as my chosen alternative method of execution to be presented on my
behalf in this matter. See Ex. 1.

FURTHER AFFIANT SAYETH NOT.

Gilbert Postelle ,,,•~~~,~?Ro "~~~,,
~~..~,oTdRy~~'=
# p5008474~

Subscribed and sworn to me this 19th day of August, 2021. _~~Ica.o~,zn,l~
~~,y~ OFBO~ PLO

n Nil/llllllqu~

r c~ J`~--R My commission number is: 0 ~ ~ c ~~"~ ~
N T Y PUBLIC My commission expires: ~~ ~ Z I Z 1
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Plaintiff s Initials Alternative Pled (Compl. ¶ 114)

Execution by a single dose of FDA-approved pentobarbital or sodium
pentothal (thiopental) as provided by Charts A and B of the Execution
Protocol as described fully in Plaintiffs' Third Amended Complaint
paragraph 114(a).1

Execution by a single dose of compounded pentobarbital or sodium
pentothal (thiopental) as described fully in Plaintiffs' Third Amended
Complaint paragraph 114(b).

Execution by a single dose of 40 milligrams of FDA-approved
midazolam and potassium chloride, as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(c).

Execution by firing squad as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(d).

Interrogatory No. 16: Identify where and from whom the State of Oklahoma can
obtain pentobarbital or sodium pentothal for use in an execution to be held within
the State, as pled in ¶ 114 of your Complaint.

Supplemental Response: Subject to foregoing objections, Plaintiffs respond as follows:

The State of Oklahoma has at least five alternative potential sources for pentobarbital:

(1) synthesis by a properly licensed chemistry lab; (2) Defendants' technical expert Dr. Buffington

who testified that he is aware of a source or sources; (3) the sources) for the numerous other states

that carry out executions using pentobarbital; (4) the sources) for the federal government, which

has recently carried out 13 executions using pentobarbital; or (5) one of the more than 900

pharmacies licensed by the State of Oklahoma and not contacted by the ODOC in an effort to find

pentobarbital.

' Relevant excerpts of Plaintiffs' Third Amended Complaint are attached hereto as Exhibit A.
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I, ~ c ~ bC~' ~4~~ ~1e ,declare under penalty of perjury that the foregoing is true

and correct, to the best of my knowledge. As to those facts not known personally to me, I have

relied on the sources cited above.

g~la-a~~
Date Signature

7
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AFFIDAVIT OF JAMES CODDINGTON

STATE OF OKLAHOMA

COUNTY OF PITTSBURG
~x~

/~.~[-,
Before me, the undersigned Notary, on this ~ "( day of August, 2021, personally appeared James
Coddington, known to me of lawful age, who being by me first duly sworn, on his oath, deposes and
says:

1. I am a death-row inmate at Oklahoma State Penitentiary. My DOC Number is 194169.

2. I am one of the Plaintiffs in the lethal injection case, Glossip v. Chandler, Western District
of Oklahoma Case Number CIV-14-0665-F.

3. In July of 2020, my appointed federal habeas lawyers were not involved in the lethal
injection lawsuit. Other lawyers were talking with me about the lethal injection case.

4. On May 3, 2021, I had a telephone call with Michael Lieberman. I understood he was an
Assistant Federal Public Defender in the Capital Habeas Unit of the Federal Public
Defender's Office for the Western District of Oklahoma and was one of the lawyers in the
lethal injection lawsuit. I understood since I didn't want to be executed by lethal injection,
I needed to pick a different way to be executed. During the phone call, I told Mr. Lieberman
I chose the firing squad.

5. I got a letter with a three page form from Angie Beery, a Paralegal in the Oklahoma Capital
Habeas Unit. The letter was dated May 26, 2021, but I don't remember when I got it. Ms.
Beery asked me to return the form as soon as possible. The Last two pages of the form
included several different methods of execution. It also had a choice that allowed me to say
I didn't want to pick a different method for moral, ethical and/or religious reasons. In my
mind, I had already chosen firing squad. I didn't want to pick anything else, so I put my
initials by the choice that said I didn't want to pick a different method. I signed the form and
mailed it back to Ms. Beery.

6. On June 24, 2021, the Oklahoma Capital Habeas Unit was appointed to represent me in my
clemency proceedings in Coddington v. Sharp, Western District of Oklahoma Case Number
CIV-11-1457-HE. On June 28, 2021, Emma Rolls, Assistant Federal Public Defender,
entered her appearance and let me know she was going to be on my clemency.
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7. During a telephone call with Ms. Rolls on August 12, 2021, she told me judgment had been
entered against me in Glossip v. Chandler. She told me judgment was entered against me
because I had not selected an alternative method of execution. I told her I had chosen the
firing squad and about the telephone call with Mr. Lieberman.

8. During a telephone call with Ms. Rolls on August 13, 2021, she told me she found an email
dated May 3, 2021, from Mr. Lieberman to some of the lawyers working on Glossip v.
Chandler. The e-mail included "James Coddington —firing squad."

9. After the May 3, 2021 phone call, I believed I had selected death by firing squad instead of
lethal injection. I never changed my mind about that and I did not intend to take my decision
back.

FURTHER AFFIANT SAYETH NOT.

games Coddington

Subscribed and sworn to me this ~~  day of August, 2021.

a ~ 
~o5~~1j¢=
~~fJCP. 09► 

~~

~9~~UB4~G P~.r C«~
~i~ OF ~~ ~`~ 

~,

°,,,"'N""'""." O RY PUBLIC
My commission number is:

(y~jGEig~fZ~-f-

My commission expires:

~ l~zl2-I
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From: Michael Lieberman
Sent: Monday, May 3, 2021 4:38 PM
To:
Cc:
Subject: Re: Glossip

I have now completed legal calls with all plaintiffs who declined to meet with last week,
. Although the case manager at OSP

initially agreed to scan and email to me all the answers from those I spoke with today, just
stepped in and instructed them not to do that. I will forward his email momentarily. We will have to wait for
the documents to arrive in the mail.

Here is a summary of where we are:

James Coddington firing squad

I will defer to you all how to convey this information in the best format to both the State and the court. We
stand ready to file and serve whatever is necessary.

Mike
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Plaintiff s Initials Alternative Pled (Compl. ¶ 114)

Execution by a single dose of FDA-approved pentobarbital or sodium
pentothal (thiopental) as provided by Charts A and B of the Execution
Protocol as described fully in Plaintiffs' Third Amended Complaint
paragraph 114(a).1

Execution by a single dose of compounded pentobarbital or sodium
pentothal (thiopental) as described fully in Plaintiffs' Third Amended
Complaint paragraph 114(b).

Execution by a single dose of 40 milligrams of FDA-approved
midazolam and potassium chloride, as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(c).

Execution by firing squad as described fully in Plaintiffs' Third
Amended Complaint paragraph 114(d).

~w~ • _~~

Interrogatory No. 16: Identify where and from whom the State of Oklahoma can
obtain pentobarbital or sodium pentothal for use in an execution to be held within
the State, as pled in ¶ 114 of your Complaint.

Supplemental Response: Subject to foregoing objections, Plaintiffs respond as follows:

The State of Oklahoma has at least five alternative potential sources for pentobarbital:

(1) synthesis by a properly licensed chemistry lab; (2) Defendants' technical expert Dr. Buffington

who testified that he is aware of a source or sources; (3) the sources) for the numerous other states

that carry out executions using pentobarbital; (4) the sources) for the federal government, which

has recently carried out 13 executions using pentobarbital; or (5) one of the more than 900

pharmacies licensed by the State of Oklahoma and not contacted by the ODOC in an effort to find

pentobarbital.

I Relevant excerpts of Plaintiffs' Third Amended Complaint are attached hereto as E~ibit A.

2
L
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I, ~c..~.►t~~S, CO~~(~ n,~,,'~;,,~~ ,declare under penalty of perjury that the foregoing is true

and correct, to the best of my knowledge. As to those facts not known personally to me, I have

relied on the sources cited above.

l - Zo ~
Date ignature

7
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