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IN THE UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

JULIUS DARIUS JONES, ) CASE NO. 13-6141

)
Petitioner-Appellant, ) DEATH PENALTY CASE

)
) APPELLANT’S PETITION FOR
) REHEARING

MAURICE WARRIOR, )

Interim Warden, )

Oklahoma State Penitentiary,) D.C. No. 5:07-¢v-01290-D
) Western District of Oklahoma
Respondent-Appellee. )

Petitioner-Appellant, Julius Darius Jones, asks the panel to grant
rehearing under Fed. R. App. P. 40 in order to reconsider its decision
issued November 10, 2015. The panel’s published decision, Jones v.
Warrior, 805 F.3d 1213 (2015), is attached.

I. Rehearing is warranted because the panel’s decision is
irreconcilable with its stated assumption that the state
court denied Mr. Jones’s claim based upon Strickland’s
performance prong.

A. Brief factual and procedural overview.

Who shot Paul Howell? Was it Julius Jones, or was it Chris Jordan?
This was the core question facing the jury at Mr. Jones’s capital murder

trial, critical to its determination of both guilt and sentence. And the State’s

star witness against Mr. Jones at both stages was Chris Jordan, who had
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taken a plea deal giving him a life sentence with all but 30 years suspended:
in exchange for his testimony against Mr. Jones.

At least two people, however, could have testified that Chris Jordan
admitted to being the shooter himself, and to framing Mr. Jones in order to
escape the death penalty. One of these, Emmanuel Littlejohn, counsel
investigated before trial, ultimately deciding he had credibility problems
that weighed against calling him. That decision is not the problem.

The problem, and the basis for Mr. Jones’s ineffective assistance of
counsel claim, is that his trial lawyer, David McKenzie, didn’t investigate
whether anyone else had heard Chris Jordan’s admissions. As Mr. Jones’s
post-conviction counsel would later discover, even after one of McKenzie’s
other clients, a man named Christopher Berry, tried to tell McKenzie he’d
heard Jordan make similar statements, McKenzie did not pursue the issue.

Mr. Jones was convicted of Mr. Howell’s murder and sentenced to
death. On direct appeal, the Oklahoma Court of Criminal Appeals (“OCCA”)
held that McKenzie was not ineffective for not calling Littlejohn to testify
about Jordan’s admissions. Because “counsel actually did investigate

Littlejohn’s claim before trial,” and decided Littlejohn wasn’t a credible

1 Those 30 years were, themselves, subject to further reduction, and Jordan
was released from prison in 2014, having served approximately 15 years.
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witness, the OCCA concluded that trial counsel did not perform deficiently.
Jones v. State, 128 P.3d 521, 546 (Okla. Crim. App. 2006).

New counsel, representing Mr. Jones in his state post-conviction
proceedings, learned about Berry’s potential testimony and asserted a claim
that McKenzie was ineffective for not investigating whether other prisoners
had heard Jordan admit to killing Mr. Howell and framing Julius Jones.
Post-conviction counsel attached Mr. Berry’s affidavit, which said he had
tried to tell Mr. McKenzie about Jordan’s confession, but McKenzie “didn’t
seem interested.”

The OCCA denied this ineffective-assistance claim, too. Mr. Jones
then raised it in his federal habeas petition, and after the petition was
denied, this Court certified the issue for appeal.

B. The panel decision.

Before this Court, Mr. Jones made two principal arguments for why
the state court’s decision was unreasonable, opening the door to relief
under 28 U.S.C. § 2254(d). (1) The OCCA ruled contrary to clearly
established federal law, Strickland v. Washington, 466 U.S. 668 (1984),
because it treated the claim as an attack on counsel’s strategic decision not
to call Berry to testify, rather than what it was, a challenge to McKenzie’s

negligent failure to investigate whether Littlejohn’s statements could be
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corroborated and to follow up on Berry’s efforts to give him information.
And (2) the OCCA’s decision rested on an unreasonable determination of
the facts, in light of the record before that court, because it rested on an
implicit finding — an erroneous one — that McKenzie had investigated
Berry’s possible testimony. Both arguments rested on Mr. Jones’s assertion
that the OCCA denied his post-conviction claim on the same basis as it had
denied his similar direct-appeal claim: a conclusion that Mr. McKenzie’s
performance was not deficient.

The panel denied relief. Mr. Jones now asks the panel to grant
rehearing and reconsider its decision, because although the panel begins by
saying it will assume that the OCCA denied Mr. Jones’s claim based on
Strickland’s performance prong, the panel goes on to decide the issue —
overtly so — under Strickland’s prejudice prong. This internal inconsistency
in the panel’s published decision and, more importantly, in its analysis,
calls for reconsideration.

The panel’s inconsistency begins at page 1219 of the opinion. After
expressing skepticism at Mr. Jones’s reading of the OCCA’s decision, the
panel nevertheless says it will assume for purposes of analysis that Mr.
Jones is correct, and the OCCA decided the issue based on Strickland’s

performance, rather than prejudice prong. Jones v. Warrior, 805 F.3d at
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1219. Specifically, the panel says, “even assuming Jones is correct that the
OCCA based its decision on a finding that trial counsel's performance was
not deficient, we conclude Jones fails to demonstrate the OCCA's decision
is either (1) contrary to clearly established federal law or (2) based on an
unreasonable determination of the facts.” Id.

The panel goes on to examine Mr. Jones’s claims, purportedly
through the lens of its assumption that the OCCA made a performance-
prong decision. Id. at 1220-21. And yet, when it gets to Mr. Jones’s
argument that the OCCA’s decision rested on an unreasonable
determination of the facts, the panel rejects that argument by treating the
OCCA'’s decision as a prejudice-prong holding, not one under the
performance prong. The panel says:

[W]e think the OCCA’s statements about Berry’s lack of

credibility and the inconsistencies between Berry’s statements

and Littlejohn’s go to the OCCA’s determination that

McKenzie’s failure to discover and call Berry as a witness did

not undermine the outcome of Mr. Jones’s trial. See Wong v.

Belmontes, 558 U.S. 15, 18-19 (2009) (explaining that to show

prejudice based on failure to investigate, defendant must

establish reasonable probability that competent attorney aware

of available evidence would have introduced the evidence and

jury would have returned a different verdict as a result).

Id. at 1221 (emphases added). The panel then denies Mr. Jones’s claim on
the basis of this prejudice-prong analysis, an analysis directly at odds with

its earlier statement that it would proceed on the assumption that the

5
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OCCA made a performance-prong decision.

Analysis under Strickland’s prejudice prong is different and distinct
from analysis under its performance prong. Without settling on which part
of Strickland’s test the OCCA applied, the panel cannot have correctly
analyzed and decided whether the OCCA’s decision was contrary to
Strickland, or whether that decision rested on an unreasonable factual
determination. Rehearing is warranted for this reason.

II. Rehearing also is warranted because the panel overlooks
that if the OCCA did, in fact, reject the claim based on
prejudice, that decision would be based upon an
unreasonable determination of the facts in light of the state-
court record.

The panel recognizes that the OCCA’s decision rested on three
determinations. See Jones v. Warrior, 805 F.3d at 1220. The OCCA
concluded that counsel’s failure to call Berry was not ineffective because
Berry “suffered from the same credibility problems as Littlejohn,” that
Berry’s statement was not an exact match with Littlejohn’s, and that all
Berry’s testimony would have revealed to the jury was that Chris Jordan
changed his story repeatedly, which counsel brought out on cross-
examination. Id. (citing OCCA Post-Con. Op. at 10-11).

As explained above, the panel treats this as a prejudice-prong

decision, despite its claim to assume the OCCA ruled on Strickland’s



Appellate Case: 13-6141 Document: 01019544729 Date Filed: 12/28/2015 Page: 7

performance prong. The panel also overlooks that even if the OCCA’s
decision can be read to turn on the prejudice prong, that decision still rests
on an unreasonable factual determination.

First, a conclusion that Berry’s testimony would not have made a
difference because he “suffered from the same credibility problems as
Littlejohn” assumes the existence of facts that don’t appear in the record.
The record shows that counsel investigated Littlejohn and discovered he
had mental health issues and appeared to be a pathological liar. On the
other hand, there can be no dispute that counsel never investigated Berry,
and the record provides no information on which to assess either Berry’s
credibility as witness or the reliability of his statements about Jordan.

The only thing the record tells us about both Littlejohn and Berry is
that they were prisoners who encountered Chris Jordan in jail. Prisoner
testimony on behalf of the prosecution may be suspect, due to the
likelihood that the prisoner is testifying to secure a benefit from the
authorities in his own proceedings. But a neutral witness, with nothing to
gain from testifying in support of a criminal defendant, is not inherently
incredible simply because he is a jail inmate. See House v. Bell, 547 U.S.
518, 552 (2006) (noting that exculpatory testimony from witnesses

unconnected to the accused has “more probative value” than incriminating
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testimony from inmates because the neutral witnesses have “no evident
motive to lie”); see also Schlup v. Delo, 513 U.S. 298, 317-18 (1995); United
States v. Murr, 681 F.2d 246, 249 (4t Cir. 1982). The OCCA’s finding that
“Berry suffered from the same credibility problems as Littlejohn” thus
reflects an unreasonable determination of the facts, undermining its
analysis regardless of which Strickland prong it applied.

Second, the OCCA’s assertion that Berry’s testimony would have done
no more than tell the jury that Chris Jordan had changed his story, and that
the jury heard this anyway, is an unreasonable reading of the factual record
as well. Mr. McKenzie did establish by cross-examining Jordan that his
story had been something of a moving target. But what McKenzie did not
show the jury — and without Berry, Littlejohn, or a similar witness could
not show the jury — was that Jordan had admitted to shooting Paul Howell
himself, and had bragged about framing Mr. Jones to avoid the death
penalty. Evidence to this effect surely stood a reasonable probability of
changing the outcome of the trial at either the guilt-innocence or the
punishment stage.

Thus, regardless of whether it adheres to its performance-prong
presumption, the panel’s conclusion that the OCCA’s decision was not

based on an unreasonable factual determination is unsupported by its own
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analysis of the OCCA’s decision. The panel should grant rehearing,
acknowledge that Mr. Jones has satisfied § 2254(d)(2), and on de novo
review, grant him relief based on counsel’s failure to investigate and
develop critically important evidence supporting the very theory of defense
offered at trial.
Conclusion

For the reasons set forth above, this Court should grant rehearing
and, upon reconsideration, grant Mr. Jones relief and remand this case for
entry of the writ of habeas corpus.

Respectfully submitted,

s/Madeline S. Cohen (Digital)
MADELINE S. COHEN
Attorney at Law

1942 Broadway, Suite 314
Boulder, Colorado 80302

(303) 402-6933
madeline@madelinecohenlaw.com

MARK BARRETT

Law Office of Mark H. Barrett

111 North Peters Avenue, Suite 200
Norman, Oklahoma 73069

(405) 364-8367
barrettlawoffice@gmail.com

Attorneys for Petitioner
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805 F.3d 1213
United States Court of Appeals,
Tenth Circuit.

Julius Darius JONES, Petitioner—Appellant,

Maurice WARRIOR, Interim Warden, Oklahoma

V.

*

State Penitentiary, - Respondent—Appellee.

Pursuant to Fed. R.App. 4(c)(2) Anita Trammell is
replaced by Maurice Warrior, as Interim Warden of
the Oklahoma State Penitentiary, effective October

28, 2015.

No.13-6141. | Nov. 10, 2015.

Synopsis

Background: Following affirmance of hisfirst-degreefelony
murder conviction and death sentence, 128 P.3d 521,
state inmate filed petition for writ of habeas corpus. The
United States District Court for the Western District of
Oklahoma, 2013 WL 2257106, denied petition. Certificate of

appealability was granted.

[Holding:] The Court of Appeals, Moaritz, Circuit Judge, held
that determination that petitioner was not denied effective

assistance of counsel was reasonable.

Affirmed.

West Headnotes (5)

[1]

Criminal Law

¢~ Deficient representation and prejudice in
general
To establish ineffective assistance of counsel,
claimant must show: (1) that trial counsel's
conduct was objectively unreasonable; and
(2) reasonable probability that, but for
counsel's unprofessional errors, result of
proceeding would have been different. U.S.C.A.
Const.Amend. 6.

(2]

(3]

(4]

(5]
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Cases that cite this headnote

Habeas Cor pus
= Review de novo

Habeas Corpus

o= Clear error
In determining whether petitioner is entitled to
habeas relief, Court of Appeals reviews district
court's legal analysis of state court decision de
novo and its factual findings, if any, for clear
error. 28 U.S.C.A. § 2254(d).

Cases that cite this headnote

Habeas Cor pus
4= Reception of evidence; affidavits;, matters

considered

Federal habeas court'sreview islimited to record
that was before state court when it adjudicated
petitioner's claim.

Cases that cite this headnote

Habeas Cor pus

&= Evidence; procurement, presentation, and
objection
State court's determination that petitioner
charged with felony murder was not denied
effective assistance of counsel due to tria
counsel's failure to attempt to corroborate
petitioner's co-defendant's cellmate's statement
that co-defendant confessed to shooting victim
was not contrary to clearly established federal
law under Strickland v. Washington, and thus
did not warrant federal habeas relief, where
state court correctly identified controlling legal
authority and correctly described petitioner's
claim, and concluded that counsel's failure to
investigate did not result in prejudice. U.S.C.A.
Const.Amend. 6; 28 U.S.C.A. § 2254(d).

Cases that cite this headnote

Habeas Cor pus
o= Federal or constitutional questions
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Jones v. Warrior, 805 F.3d 1213 (
&ppellate ase. lg—

State court decision is “contrary to” clearly
established law, thus warranting federal habeas
relief, if it (1) applies rule that contradicts the
governing law set forth in United States Supreme
Court cases, or (2) confronts set of facts that
is materialy indistinguishable from decision of
Court and nevertheless arrives at result different
from its precedent. 28 U.S.C.A. § 2254(d).

Cases that cite this headnote

Attorneysand Law Firms

*1214 Maddine S. Cohen, Assistant Federa Public
Defender, Officeof the Federal Public Defender, Denver, CO,
(Virginia L. Grady, Federal Public Defender, Denver, CO,
and Mark Barrett, Barrett Law Office, Norman, OK, with her
on the briefs), for Petitioner—Appellant.

Jennifer L. Crabb, Assistant Attorney General (E. Scott Pruitt,
Attorney General of Oklahoma, with her on the brief) Office
of the Attorney General for the State of Oklahoma, Oklahoma
City, OK, for Respondent—Appellee.

Before MATHESON, BACHARACH, and MORITZ, Circuit
Judges.

Opinion
MORITZ, Circuit Judge.

An Oklahoma jury convicted Julius Jones of felony murder
and sentenced him to death for shooting and killing
Paul Howell in the course of stealing Howell's Chevrolet
Suburban. After the Oklahoma Court of Criminal Appeals
(OCCA) rejected his direct appeal and application for
post-conviction relief, Jones filed a federal habeas petition
challenging his conviction and sentence on the basis of
ineffective assistance of counsel. Specifically, he complained
that his trial counsel made no effort to corroborate a lead
that Christopher Jordan—Jones' co-defendant and the State's
main witness at Jones' trial—admitted to shooting Howell
and pinning the crime on Jones to avoid the death penalty.
The district court denied Jones petition and his request for
a certificate of appealability (COA). We granted Jones a
COA on this one ineffective-assi stance-of -counsel issue. But
because Jonesfailsto satisfy 28 U.S.C. § 2254(d), we cannot
grant relief. Accordingly, we affirm.

Mext
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BACKGROUND

In late July 1999, on returning from an evening of shopping
for school supplies and eating ice cream with his two
young daughters and sister, Howell was shot and killed in
his parents driveway while getting out of his Chevrolet
Suburban. Howell's sister, Megan Tobey, heard a gunshot as
she exited the passenger side of the vehicle. Sheturnedtoface
her brother and saw a young black male standing beside the
vehicle's open driver's side door. Tobey watched as the man
—whoworeawhite T-shirt, ared bandanaover hisface, and a
black stocking cap on his head—demanded that Howell give
him the keys to the Suburban. Tobey could see “about a half
aninchto aninch” of the man'shair between his stocking cap
and “where his ear connect[ed] to hishead.” Tria Tr. Val. 4,
at 117:4-5, 16. But she didn't see braids or corn rows.

Tobey quickly pulled Howell's daughters out of the
Suburban's back seat. As she ran with the children through
her parents carport she heard someone yelling at her to stop,
followed by a second gunshot. Howell's parents ran outside
and found their son lying in the driveway. His Suburban was
gone. Howell died a few hours later from a single gunshot
wound to the head.

*1215 Shortly after the shooting, Jordan arrived at Ladell
King's apartment driving Jordan's 1972 Oldsmobile Cutlass.
Jones arrived about 15 or 20 minutes later driving Howell's
Suburban and wearing a white T-shirt, a red bandana, a
stocking cap, and gloves. He warned King not to touch the
Suburban and asked him to find someone to buy it. King's
neighbor saw Jones and King checking out the Suburban that
night.

The next day, Jones drove the Suburban from King's
apartment to a convenience store parking lot on the south
side of Oklahoma City near Kermit Lottie's auto body shop.
King hoped to sell Lottie the Suburban, but Lottie refused
to buy it. The convenience store's surveillance video from
that day confirmed that both King and Jones briefly entered
the convenience store. Oklahoma City detectives found the
Suburban in the store's parking lot the next day.

Later that night—the night after the shooting—Jones and
Jordan returned to see King, and Jones confessed to shooting
Howell. Jones told King that as he walked up to Howell's
Suburban, ayoung girl in the backseat waved at him, Howell's
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door opened, and the gun “went off.” Tria Tr. Vol. 5 at 189—
90.

When Oklahoma City police found Howell's Suburban they
canvassed the areato determine who | eft it there. On ahunch,
officersfirst visited Lottie's auto body shop, just four blocks
from where officers found the vehicle. Lottie told detectives
that King and at least one other person attempted to sell him
Howell's stolen Suburban the day after the shooting. Because
L ottie recognized the Suburban from news reports describing
Howell's stolen vehicle, he refused to buy it. When police
tracked down King later that day, he provided them with a
phone number and address for Jones at Jones parents house.

Upon arriving at Jones parents house an officer called the
phone number for Jones that King had provided, and Jones
answered. The officer told Jones that the Oklahoma City
Police Department had surrounded the house and wanted to
talk to him about Howell's murder. Jones agreed to come out
and talk, but instead left the house through a second-floor
window, evaded officers attempting to secure the perimeter
of the house, and fled.

Officers obtained warrants to search the house and arrest
Jones. In Jones' bedroom, detectives discovered a white T-
shirt with black trim and a black stocking cap—items that
matched both Tobey's description of the shooter's clothing
and King's description of Jones clothing shortly after the
shooting. Officers aso found a chrome-plated Raven .25—
caliber semiautomatic pistol wrapped in a red bandana and
hidden in the attic space above the ceiling of the closet in
Jones' room. And hidden behind the cover of the doorbell
chime, officers discovered a loaded .25-caliber magazine
belonging to the gun they had just found. The gun matched
Jones' girlfriend's description of one she saw in Jones
possession during the summer of 1999. Both the bullet
found lodged in Howell's head and the bullet shot into the
Suburban's dashboard matched the bullets and the gun found
in Jones bedroom. They also matched bullets found in Jones
car.

Two days after the shooting, officersarrested Jordan. After an
extensive citywide search, officers found and arrested Jones
thefollowing morning. The State of Oklahoma charged Jones
and Jordan with first-degree felony murder and conspiring to
commit a felony. The State also charged Jones with being a
felon in possession of afirearm.

*1216 Trial—Guilt Phase
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Jordan pleaded guilty and agreed to testify against Jones at
trial in exchange for alife sentence, all but the first 30 years
of which was suspended. Jordan testified that on the day of
the shooting, he and Jones went cruising around a suburb of
Oklahoma City in Jordan's Oldsmobile Cutlass, looking for
a Suburban to steal. Jordan drove, while Jones rode in the
passenger seat. The two spotted Howell's Suburban in the
drive-through of alocal Braum'sice cream shop.

Michael Ray Peterson wasin Braum'’s parking lot around the
time Howell went through the drive-through. Peterson and his
wife were seated on the curb in front of the store eating ice
cream when Peterson noticed two black malesin their early
twentiescircling thelot inan Oldsmobile Cutlass. Thedriver's
hair was in corn rows and one of the two men wore a white
T-shirt. The Cutlass eventually backed into a parking space,
where it sat with the motor running for a few minutes before
leaving in ahurry.

Jordan testified that when Jones saw someone—perhaps
Peterson—*looking [their] way,” the two men left Braum's
parking lot and waited at astop light for Howell's Suburban to
drive past them. Tria Tr. Vol. 8, at 161. When it did, Jordan
—who was still driving—followed the Suburban to Howell's
parents neighborhood. At that point, the two men possessed
aclear plan: Jones would take the Suburban at gunpoint.

When it appeared Howell was about to pull into a driveway,
Jordan stopped his car and Jones got out carrying a gun and
wearing a stocking cap, a bandana, and gloves. Jordan heard
a gunshot and ran to where he could see Howell slumped
on the ground. He then heard a second shot and saw Jones
patting Howell as if looking for the Suburban's keys. Jordan
watched as Jones got into the Suburban and backed it out of
the driveway. The two men then left the scene—Jordan in his
Cutlass, Jonesin Howell's Suburban—and traveled to King's
apartment.

Jones defense at trial was that Jordan shot Howell, possibly
with King as his accomplice, and that Jordan was blaming
Jones to save his own life. The jury convicted Jones of all
three counts.

Trial—Punishment Phase

For the crime of first-degree felony murder, the jury
imposed the death penalty after finding two aggravating
circumstances: (1) Jones knowingly created a great risk of
death to more than one person; and (2) “there exist [ed]
the probability that [Jones] would commit criminal acts of
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violence that would constitute a continuing threat to society.”
Jones v. Sate, 128 P.3d 521, 532 (Okla.Crim.App.2006).
In support of the continuing-threat aggravator, the State
presented evidence of Jones involvement in severa
unadjudicated crimes, including attempting to elude a police
officer, unauthorized use of amotor vehicle and possession of
a firearm during the commission of a felony, armed robbery
of ajewelry store, two armed carjackings in July 1999 at an
Oklahoma City restaurant, and a physical altercation with a
detention officer.

Direct Appeal

Jones appealed his convictions and death sentence to the
OCCA. He asserted numerous claims of error, including that
histrial counsel, David McKenzie, wasineffectivefor failing
to call Emmanuel Littlejohn as a witness. Littlegohn was a
“multiple felon and convicted murderer” who briefly shared
ajail cell with Jordan while Littlejohn awaited resentencing
in his own capital murder case. 1d. at 546.

Before Jones February 2002 trial, “Littlejohn told defense
investigators that Jordan admitted he was falsely throwing
*1217 blame on Jones, that Jordan said Jones was not
involved in the Howell murder at al, and that Jordan
had even gone so far as to hide the murder weapon and
other incriminating evidence in the Joneses home himself.”
Id. Littlggohn submitted to a polygraph test regarding
these statements, but the results were inconclusive. After
interviewing Littlejohn and speaking to Littlgjohn's attorney
about his credibility, McKenzie concluded Littlejohn was a
“pathological liar” who lacked credibility, and declined to
call him as a witness. McPhail Aff., Direct Appeal Mot. to
Supplement, at 3, 1 15.

Because " defense counsel actualy did investigate Littlegjohn's
claim before trial,” the OCCA found that Jones argument
pertained to “trial strategy which, as Strickland instructs,
is much more difficult to attack.” Jones, 128 P.3d at
546. Denying Jones claim, the OCCA found “nothing
unreasonable about counsel's decision to forgo Littlegjohn's
assistance.” Id.

After regjecting all Jones claims of error, the OCCA affirmed
his convictions and death sentence. Id. at 552. The OCCA
later granted Jones motion for rehearing but denied his
request to recall the mandate. Jones v. Sate, 132 P.3d 1,
3 (Okla.Crim.App.2006). The United States Supreme Court
denied Jones' petition for certiorari. Jones v. Oklahoma, 549
U.S. 963, 127 S.Ct. 404, 166 L .Ed.2d 287 (2006).
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State Post—Conviction Proceedings

Jones next sought post-conviction relief from his convictions
and death sentence in state court. As relevant here, Jones
application for post-conviction relief claimed McKenzie was
ineffective for failing to investigate whether anyone could
corroborate Littlgjohn's assertion that Jordan had confessed to
being the shooter. In particular, Jones focused on Christopher
Berry, aninmate who at the time of Jones' trial wasbeing held
in the Oklahoma County Jail on a charge of “Child Abuse
Murder’—a crime for which he eventually received a life
sentence. Opinion Denying App. for Post—Conviction Relief
& Related Motions, No. PCD-2002-630 (Okla.Crim.App.
Nov. 5, 2007) (OCCA Post—-Con. Op.) at 10. Because
McKenzie also represented Berry at the time of Jones' trid,
Jones argued it was particularly unreasonable for McKenzie
not to ask Berry if he had heard anything about Jones' case.

In support of his ineffective-assistance-of-counsel claim,
Jones submitted affidavits from Littlgohn and Berry.
Littlejohn's affidavit repeated what he told McKenzie before
Jones' trial—that while he and Jordan were cellmates, Jordan
told him, “Julius didn't do it” and “Julius wasn't there.”
Littlejohn Aff., Doc. 22-5, at 1, 9. According to Littlejohn,
Jordan confessed “that [Jordan] had wrapped the gun used to
commit the murder in his case in a bandana and hidden it in
Julius Jones house,” and that Jordan “felt guilty because he
was going to implicate his co-defendant, Julius Jones, in a
murder caseto avoid getting the death penalty.” Id. at 117, 8.

Berry's affidavit said that Berry met Jordan while the two
were housed at the Oklahoma County Jail, where they

shared the same cell podl for about two years. Berry said
he overheard Jordan tell an inmate named “Smoke” that
“[Jordan] was the actual person who shot the victim in his
case,” and that “because [Jordan] was the first to talk to the
police, he was getting a deal and would not get the death
penaty” while “his partner in the case was charged with
capital murder.” Berry Aff., *1218 Doc. 22-6, at 1, 1 5.
According to Berry, Jordan liked to brag about shooting
Howell. Berry admitted that he “didn't tell [his] attorney,
David McKenzie,” about this, but stated that he“ did try to talk
to him about it,” and “Mr. McKenzie didn't seem interested
init.” Id. at 2, 1 7.

=

A cell pod “is an inmate housing area divided into
manageable size units typically with single occupancy
cells clustered around a common area and secure control
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booth.” Hill v. Curcione, 657 F.3d 116, 118 n. 1 (2d

The OCCA rejected Jones claim of ineffective assistance
of counsel because “Berry suffer[ed] from the same
credibility problemsthat Littlejohn did”; hisstatement did not
“necessarily ‘corroborate] ]’ Littlgjohn's’; and the “inmates
claims show[ed] only one thing: that Christopher Jordan
changed his story to suit his own needs,” which “was already
clear to the jury, through [McKenzie's] extensive cross-
examination of Jordan.” OCCA Post—Con. Op. at 10-11.

Federal Habeas Proceedings

Seeking federal habeas relief from his convictions and
death sentence, Jones asserted eight grounds for relief,
including that M cK enzie wasineffective for not attempting to
corroborate Littlgohn's statement, and for not investigating
Berry in particular. The district court rejected al eight
grounds for habeas relief, and denied Jones request for a
COA.

We granted Jones a COA on just one issue: whether
Jones' trial counsel was ineffective for failing to investigate
Littlejohn's claim that Jordan confessed to determine whether
it could be corroborated. Our jurisdiction is therefore limited
to thisissue. See 28 U.S.C. § 1291; 28 U.S.C. § 2253(c)(1)
(A); Miller—El v. Cockrell, 537 U.S. 322, 335-36, 123 S.Ct.
1029, 154 L .Ed.2d 931 (2003).

DISCUSSION

Jones argues that McKenzie acted unreasonably in failing
to attempt to corroborate Littlejohn's statement that Jordan
confessed to shooting Howell. He also contends McKenzie
was ineffective for not investigating Berry directly because
even though Berry “didn't tell” McKenzie that he overheard
Jordan claiming to be the shooter, Berry “did try to talk
to [McKenzig] about it.” Berry Aff., Doc. 226, at 2,
1 7. Essentially, Jones argues that a reasonable attorney
in McKenzie's shoes would have attempted to corroborate
Littlgjohn's statement and in the process of doing so, would
have discovered that Berry could corroborate Littlgjohn's
account. Jones further postulates that a reasonable attorney,
having discovered Berry, would have called him asawitness,
and might have reconsidered calling Littlgjohn as a witness,
which would have changed the outcome of both the guilt and
sentencing phases of histrial.
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[1] To establish ineffective assistance of counsel (IAC)
under the Sixth and Fourteenth Amendments, a claimant
must show two things: (1) deficient performance—that trial

counsal's conduct was objectively unreasonable; and (2)

resulting prejudice—"a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding
would have been different.” Strickland v. Washington, 466
U.S. 668, 688, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

[2] [3] But to obtain federal habeas relief from a state
court decision rejecting an ineffective-assistance claim on
the merits, a petitioner must first show that the state-court's
decision was “contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined
by the Supreme Court of the United States,” or was “based
on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C.
8§ 2254(d). In determining whether Jonesis entitled to habeas
relief, “ ‘we review the district court's legal analysis of the
state court decision de novo’ and its factual findings, if any,
for clear error.” *1219 Frost v. Pryor, 749 F.3d 1212, 1223
(10th Cir.2014) (quoting Byrd v. Workman, 645 F.3d 1159,
1165 (10th Cir.2011)). Our review islimited to the record that
was before the OCCA when it adjudicated hisIAC claim. See
Cullenv. Pinholster, 563 U.S. 170, 131 S.Ct. 1388, 1398, 179
L.Ed.2d 557 (2011).

[4] Jones contends the OCCA's rejection of his IAC claim
satisfies § 2254(d) becausethe court'sanalysisof Srickland's
performance prong is both (1) contrary to clearly established
law and (2) based upon an unreasonable determination of

the facts.2 But were not entirely convinced the OCCA

analyzed Strickland 's performance prong at all. Contrary to
Jones argument, we think it more likely the OCCA rejected
Jones |AC claim solely under Strickland 's prejudice prong.
Nevertheless, even assuming Jones is correct that the OCCA
based itsdecision on afinding that trial counsel's performance
was not deficient, we conclude Jonesfailsto demonstrate the
OCCA's decision is either (1) contrary to clearly established
law or (2) based on an unreasonable determination of the
facts.

< The State contends Jones “waived” his contrary-to
and unreasonable-determination-of-the-facts arguments
because he didn't raise them below. Aplee. Br. 13,
17. While we ordinarily decline to address arguments
not raised by a habeas petitioner in district court,
Jones v. Gibson, 206 F.3d 946, 958 (10th Cir.2000),
we have discretion to consider arguments a petitioner
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raises for the first time on appea. See United Sates
v. Jarvis, 499 F.3d 1196, 1201 (10th Cir.2007). We
exercise that discretion here. But we draw the line
at Jones opening brief. Thus, we decline to consider
Jones counsel's suggestion, made for the first time at
oral argument, that we should treat Jones contrary-to
and unreasonable-determination-of-the-facts arguments
as dso raising a clam under § 2254(d)(1) that the
OCCA unreasonably applied clearly established law. See
Williams v. Taylor, 529 U.S. 362, 405, 120 S.Ct. 1495,
146 L .Ed.2d 389 (2000) (noting that the “contrary to”
and “unreasonable application” clauses of § 2254(d)(1)
have “independent meaning”); Hancock v. Trammell,
798 F.3d 1002, 1016-17 (10th Cir.2015) (petition for
rehearing pending) (refusing to consider petitioner's
“unreasonable application” argument when he raised it
for first time at oral argument).

I. Jonesfailsto demonstratethe OCCA'sdecision is
contrary to clearly established Federal law.

[5] A state-court decisionis®contrary to” clearly established
law if it (1) “appliesarule that contradicts the governing law
setforthin[U.S. Supreme Court] cases’ or (2) “confrontsaset
of facts that are materially indistinguishable from a decision
of th[e] Court and nevertheless arrives at a result different
from[its] precedent.” Williamsv. Taylor, 529 U.S. 362, 405~
06, 120 S.Ct. 1495, 146 L .Ed.2d 389 (2000). Jones rests his
contrary-to argument on the first prong of this definition. He
arguesthat “alawyer'sfailureto pursue aline of investigation
cals for a very different analysis’ than does “a lawyer's
informed, strategic decision.” Aplt. Br. 30. And he insists
that rather than applying that “very different analysis’ to his
failure-to-investigate claim, the OCCA instead “applied the
far more forgiving and deferential analysis that applies to
counsel'sinformed strategic decisions.” Id. at 30-31.

But a rule only “contradicts’ governing law if it is “
‘diametrically different,’ ‘opposite in character or nature,’
or ‘mutually opposed’ " to the Supreme Court's “clearly
established precedent.” Williams, 529 U.S. at 405, 120 S.Ct.
1495 (quoting Webster's Third New International Dictionary
495 (1976)). The OCCA's articulation of Srickland 's
performance prong doesn't fit this description.

In considering Jones IAC claim, the OCCA correctly
identified Strickland asthe controlling legal authority. OCCA
Post—Con. Op. at 2-3. Andit explained *1220 that for Jones
to prevail on the performance prong of his IAC claim, he
had to show that “trial counsel failed to conduct a reasonably
thorough investigation into witnesses potentially favorable
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to the defense.” Id. at 11. This language—which focuses
on the reasonableness of counsel's failure to investigate
—is hardly diametrically different from the language the
Court used in Strickland. There, the Court explained that
“a particular decision not to investigate must be directly
assessed for reasonablenessin all the circumstances, applying
a heavy measure of deference to counsel's judgments.”
Strickland, 466 U.S. at 690-91, 104 S.Ct. 2052. In fact,
the OCCA's language doesn't even contradict Jones own
articulation of the relevant test. See Aplt. Br. 30 (stating that
the“overarching question iswhether the failure to investigate
was ‘reasonable’ under prevailing professional norms”).

The OCCA analyzed Jones' claim as follows:

[Jones] claims trial counsel was ineffective for failing
to investigate and present two witnesses at tridl....
Specifically, [he] claims the testimony of Christopher
Berry [and a longtime acquaintance of Jones] could have
made a difference in the outcome of the trial. At the time
of [Jones] trial, Berry was being held in the Oklahoma
County Jail on a charge of Child Abuse Murder. He
was later convicted of that charge and sentenced to life
in prison without possibility of parole. Berry clams,
by affidavit, that he overheard [Jones] co-defendant,
Christopher Jordan, boasting that he, not [Jones], was the
triggerman in the homicide with which they were jointly
charged.

[Jones] made asimilar claim on direct appeal alleging trial
counsel was ineffective for not presenting the testimony
of another jail inmate, Emmanuel Littlejohn, who also
allegedly heard Jordan boast about being the triggerman.
We regjected that claim, because the inmat€'s credibility
was suspect and the details of the account were specious.
Berry suffers from the same credibility problems that
Littlejohn did. Nor do we agree with [Jones] argument
that Berry's claim necessarily ‘corroborates Littlejohn's.
Berry's affidavit suggests that Jordan admitted [Jones] was
involved in the murder, while according to Littlgjohn,
Jordan denied that [Jones] had any involvement. Taken
together, these inmates' claims show only one thing: that
Christopher Jordan changed his story to suit hisown needs.
Yet this much was aready clear to the jury, through
trial counsel's extensive cross-examination of Jordan, who
testified against [Jones] at trial.

OCCA Post—Con Op. at 10-11 (citations omitted).
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Inarguing this decision is contrary to clearly established law,
Jones focuses solely on the OCCA's statement characterizing
his post-conviction failure-to-investigate claim as “similar”
to his direct-appeal failure-to-call claim. Id. at 10. He points
out that on direct appeal the OCCA rejected hisfailure-to-call
claim by noting that McKenzie “investigate[d] Littlejohn's
claim before trial,” which “reduce[d] Jones's argument to
one over trial strategy,” and made the decision “much
more difficult to attack.” Jones, 128 P.3d at 546, 1 82.
According to Jones, the OCCA erred in treating counsel's
failure to investigate as similarly “difficult to attack,” id.,
and as“ ‘virtually unchallengeable,” " Aplt. Br. 28 (quoting
Strickland, 466 U.S. at 690, 104 S.Ct. 2052).

Despite characterizing the two claims as “similar,” the
OCCA demonstrated it understood the difference between
them. It correctly described Jones post-conviction claim
as addressing whether “trial counsel was ineffective for
failing to investigate *1221 and present two witnesses at
trial.” OCCA Post—Con. Op. at 10 (emphasis added). And
it accurately restated Jones' direct-appeal claim as “alleging
trial counsel was ineffective for not presenting the testimony
of another jail inmate.” Id. Moreover, in rejecting his post-
conviction IAC claim, the OCCA made no mention of the
more deferential “virtually unchallengeable” standard Jones
claims it applied. Instead, as discussed above, the OCCA
correctly framed therelevant inquiry aswhether “trial counsel
failed to conduct a reasonably thorough investigation into
witnesses potentially favorable to the defense.” 1d. at 11.

Assuming the OCCA applied Strickland 's performance prong
at al, we see no reason to conclude it applied a test other
than the correct one that it expresdly stated. Thus, Jonesfails
to demonstrate the OCCA's rejection of his IAC claim is
contrary to clearly established law.

[1. Jonesfailsto demonstrate the OCCA'sdecision is
based on an unreasonable deter mination of the facts.

For similar reasons, we reject Jones suggestion that the
OCCA “implicit[ly]” found McKenzie made an informed
strategic decision not to attempt to corroborate Littlgjohn's
account. Aplt. Br. 29.

Jones relies on the OCCA's statements that “ Berry suffer[ed]
from the same credibility problems that Littlgjohn did,” and
that Berry's statement did not “necessarily ‘corroborate] |’
Littlejohn's’ as support for this suggestion. OCCA Post—Con.
Op. at 10. But as even Jones concedes, it's “not entirely
clear from [the OCCA's] opinion” that the OCCA made a
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factual finding that M cK enzie made a strategic decision not to
interview Berry about Jordan. Aplt. Br. 29. Instead, we think
the OCCA's statements about Berry's lack of credibility and
theinconsi stenciesbetween Berry's statement and Littlejohn's
go to the OCCA's determination that McKenzie's failure
to discover and call Berry as a witness did not undermine
the outcome of Jones' trial. See Wong v. Belmontes, 558
U.S. 15, 19-20, 130 S.Ct. 383, 175 L.Ed.2d 328 (2009)
(explaining that to show prejudice based on failure to
investigate, defendant must establish reasonable probability
that competent attorney aware of available evidence would
have introduced the evidence and jury would have returned
different verdict as aresult).

Because we're not convinced the OCCA made the implicit
factual finding Jones argues is unreasonable, we decline
to conclude the OCCA *“ ‘plainly misapprehend [ed] or
misstate{d] the record’ ” in addressing Jones claim that
McKenzie was ineffective for not seeking to corroborate
Littlgjohn's statement. Byrd v. Workman, 645 F.3d 1159,
117172 (10th Cir.2011) (quoting Taylor v. Maddox, 366
F.3d 992, 1001 (9th Cir.2004)). Thus, Jones has not satisfied
the“ ‘daunting standard’ ” for showing that the OCCA based
its decision on an unreasonabl e determination of thefacts. 1d.
at 1172 (quoting Taylor, 366 F.3d at 1000).

CONCLUSION

Jones failure to establish the OCCA's decision was contrary
to clearly established law or based on an unreasonable
determination of the facts prevents us from granting relief.
See Hancock v. Trammell, 798 F.3d 1002, 1010 (10th
Cir.2015) (explaining habeas courts can't grant relief “ ‘with
respect to any claim that was adjudicated on the merits in
State court’ " unless state court's adjudication satisfies §
2254(d)). So we need not address whether, if we applied
de novo review, we would conclude McKenzi€e's failure to
investigate Berry resulted in prejudice. See id. at 1006, 1024
(concluding court couldn't *1222 reach meritsof petitioner's
I AC claim because petitioner failed to demonstrate state court
unreasonably applied Srickland ). We therefore affirm the
district court'sdenial of habeasrelief on Jones claim that trial
counsal provided ineffective assistance of counsel by failing
to investigate and develop corroboration for Littlgjohn's
Statement.

We aso deny Jones motion to expand the COA to include
several additiona claims of ineffective assistance of counsel
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and a prosecutorial misconduct claim. After reviewing the
motion, we concludethat reasonablejuristswould not find the
district court's decision on these issues debatable or wrong.
See Miller—El, 537 U.S. at 335-36, 123 S.Ct. 1029. Finally, 805 F.3d 1213
because Jones fails to satisfy § 2254(d), we deny his request
for an evidentiary hearing. See Pinholster, 131 S.Ct. at 1401.
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