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Report on Eyewitness Identification 

  

I, Jeffrey Neuschatz, received a Bachelor of Arts degree from Roger Williams University in 

1992, graduating summa cum laude in Psychology. I received a Master of Arts degree from the State 

University of New York at Cortland in 1994 and a Ph.D. from Binghamton University in 1999. I am 

an expert on memory, specifically eyewitness memory. I have been studying eyewitness memory for 

over twenty years. In this time, I have published several articles in peer-reviewed journals, written 

invited chapters, and presented my research findings at regional and national conferences. I have 

qualified as an expert on eyewitness memory in approximately 100 criminal cases in seven states, 

federal courts, and military courts.  

Jeffrey Neuschatz, Ph.D.  | Eyewitness Memory and Jailhouse Informant Expert 
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Counsel for Mr. Daniel Holtzclaw has contacted me regarding expert assistance in various 

eyewitness identification matters at issue in this case. The brief summaries set forth below are based 

on m\ reYieZ of discoYer\ materials proYided to me b\ Mr. Holt]claZ¶s coXnsel. I take no position 

on the accuracy of the identifications or memories of any of the plaintiffs. These are the factors that I 

would have testified about at trial. During 2014, I was in Alabama and I was available as an expert 

witness. 

 

Overview of Scientific Research on Memory and Eyewitness Identification 

 

Eyewitness Memory 

Cognitive and social psychology have significantly contributed      to our understanding of      

eyewitness memory. Psychological research on eyewitness memory is regularly published in such 

peer-reviewed journals as Law and Human Behavior, Applied Cognitive Psychology, Journal of 

Experimental Psychology: Applied, Legal and Criminological Psychology, and Psychology, Crime & 

Law. A search of the American Ps\chological Association¶s Ps\cArticles1 database conducted on 

April 17, 2018, Xsing the ke\Zord ³e\eZitness´ \ielded a list of 2,083 joXrnal article references to 

eyewitness research. Using the American Ps\chological Association¶s Ps\cInfo database, on      April 

17, 2018, a search Xsing ³e\eZitness´ as the ke\Zord \ielded a list of 3,100 scholarl\ references. 

Thus, the volume of research on eyewitness memory is substantial.  

Eyewitness research is presented at annual conferences, most notably the meeting of the 

American Psychology-Law Society (Division 41, American Psychological Association). Eyewitness 

research is often discussed in textbooks used in Psychology courses (e.g., Introduction to Psychology, 

CognitiYe Ps\cholog\, Social Ps\cholog\, Forensic Ps\cholog\) and is the sXbject of master¶s theses 

and doctoral dissertations. Researchers author and edit scholarly books devoted entirely to eyewitness 

memory (e.g., Cutler, 2013; Lampinen & Neuschatz, & Cling, 2012; Lindsay, Ross, Read & Toglia, 

2007; Toglia, Read, Ross & Lindsay, 2007). 

Psychological research on eyewitness identification has been influential in the reforming of 

police procedures for interviewing eyewitnesses and conducting identification tests (Smith & Cutler, 

2013b). Eyewitness research has been the topic of at least eight amicus briefs submitted by the 

                                                      
1 Psycarticles database accessed via https://web-a-ebscohost-
com.elib.uah.edu/ehost/search/advanced?vid=0&sid=92d24d07-b7d0-49ed-a67b-83475ee2ae5a%40sdc-v-sessmgr01 

https://web-a-ebscohost-com.elib.uah.edu/ehost/search/advanced?vid=0&sid=92d24d07-b7d0-49ed-a67b-83475ee2ae5a@sdc-v-sessmgr01
https://web-a-ebscohost-com.elib.uah.edu/ehost/search/advanced?vid=0&sid=92d24d07-b7d0-49ed-a67b-83475ee2ae5a@sdc-v-sessmgr01
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American Psychological Association and figured prominently in several state Supreme Court 

decisions (Commonwealth of Massachusetts v. Gomes, 2014; State of New Jersey v. Henderson, 2011; 

State of Oregon v. Lawson, 2002; State of Tennessee v. Copeland, 2007). 

Research has also been devoted to the question of the role of mistaken eyewitness identification 

in conviction of the innocent. Although the work of the Innocence Project and the advocacy 

organizations associated with the Innocence Network has brought considerable recent attention to the 

problem of wrongful conviction, the problem is not new. Yale Law Professor Edwin Borchard 

documented 65 cases of wrongful conviction 80 years ago (Borchard & Lutz, 1932). Additional cases 

were documented in subsequent decades (Smith & Cutler, 2013a). 

As of December 5, 2018, the National Registry of Exonerations has documented 2,318 cases 

where mistaken identifications contributed to wrongful convictions (Retrieved from 

https://www.law.umich.edu/special/exoneration/Pages/about.aspx, accessed on April 17, 2020). In a 

National Registr\ report entitled ³E[onerations in the United States, 1989-2012,´ mistaken 

identification was a contributing factor in 43% of the total 873 wrongful convictions (27% of the 416 

homicide cases and 51% of the 47 other violent crimes cases). According to the Innocence Project¶s 

(Retrieved from  https://www.innocenceproject.org/eyewitness-identification-reform/, accessed on 

April 17, 2020) Zeb page, ³Eyewitness identification is the single greatest cause of wrongful 

conviction nationwide, playing a role in more than 70% of convictions overturned through DNA 

testing.´ In reYieZing a larger sample of ZrongfXl conYiction cases, Ze find mistaken identification 

to be a factor in about 50% of cases (Smith & Cutler, 2013a).  

Specific Variables Affecting Memory 

There are several specific variables that affect the accuracy of an eyewitness's memory of an 

event. I discuss how memory works and each of the specific variables      in turn. 

 Memory 

Memory does not work like a camera or video-recorder, instead memory is reconstructive. 

When people experience events, they do not keep a verbatim and complete copy of what or how it 

transpired. Instead, people store the gist of the event and when they want to retrieve the experience, 

they fill in the gaps in accord with what they know about how the world works. Because they do not 

have a verbatim copy of what occurred, these reconstructions can be accurate, but they may also be 

inaccurate. This explains how people can have confidently held detailed memories of events that never 

occurred. Furthermore, memories once formed can still change with any time that memory is retrieved 

https://www.law.umich.edu/special/exoneration/Pages/about.aspx
https://www.innocenceproject.org/eyewitness-identification-reform/
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(Loftus, 1979; Loftus & Loftus, 1980; Schacter, 1995). The problem that arises is that these memories 

are often based on inferences rather than the actual experience. We would prefer that identification 

and memories were based on the actual experience and not inference because inference may not be 

accurate. There are several examples of witnesses' memories changing over the course of the judicial 

proceeding.  I will provide three examples2: 

 

Ms. Grate from the preliminary hearing when asked about whether the man who sexually 

assaulted her ejaculated. This is an example of someone filling in the gaps of their memory 

based on inference. 

³I Zant to sa\ that he did becaXse afterZards Zhen I Ziped -- I wasn't for sure because 
I'm ± you know ± I just ± I wasn't for sure because he didn't make no sounds or nothing 
and I just wasn't for sure. It just was ± it was a real intense, but when I had wiped later, 
I believed that, you know, maybe precum I'm pretty sure, you know, there was some 
flXid transfer.´ (Prelim. Hearing, Vol 2 p. 37) 

 

Ms. Ellis described the person who sexually assaulted her and where she was touched.  This is 

an example of memory changing over time. Ellis described the perpetrator as a black male and 

his skin was a shade darker than her own (Ellis Police Video Interview with Det. Davis).      

During the preliminary hearing, Ellis still did not know if the officer was black or not. (Prelim. 

Hearing, Vol 1 p. 295). In her initial phone interview, she did not mention that she was either 

searched or groped. During her in-person interview four days later, by contrast, she stated that 

her assailant groped her over her clothing while searching her as she held her arms out to her 

sides: https://youtu.be/AIJpfYhnkq0 (Sherry Ellis Police Interview 8/5/2014 with Det. Davis, 

Transcript p. 12). 

 

Ms. Lyles provided inconsistent information about the length of time she was raped. She 

testified at trial that it Zas ³20 to 30 minXtes´, bXt she initiall\ told officers it Zas onl\ ³5 to 

10 minXtes´ (Standard Supplemental Report by Kim Davis, September 17, 2014, p. 2). During 

Officer Holt]claZ¶s preliminar\ hearing, L\les said it Zas ³probabl\ like 10 minXtes, if that´ 

(Prelim. Hearing, Vol 1 p.97). 

 

                                                      
2 As with all the examples in this report, I am just reporting representative examples. I am not implying that these are the 
only instances of the phenomena. 

https://youtu.be/AIJpfYhnkq0
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Stress 

In cognitive psychology, stress is defined as the perception of a potential threat of injury or 

death to oneself or another person (Thompson, 1998). One meta-analysis of the literature looked at 16 

published articles published from 1974 to 1997 and revealed that extreme stress impairs eyewitness 

identification and facial recognition (Deffenbacher, Bornstein, Penrod, & McGorty, 2004). A meta-

analysis is an article that reviews all available published literature on a certain topic. In the meta-

analysis, the statistics and methodologies of the articles are analyzed and combined, resolving any 

uncertainties in the process. More recently, Valentine and Mesout (2009) examined stress and 

eyewitness identification in a real-life situation. They asked visitors of the London Dungeon, an 

interactive tourist attraction featuring scenes of medieval torture, to participate in an experimental 

study. During the tour, patrons are confronted with scary characters who jump out unexpectedly. 

Visitors who agreed to participate were asked to wear a heart rate monitor so that their stress level 

could be monitored throughout the tour. While in the exhibit, a hooded man jumped out in front of 

them and blocked their path. Participants subsequently rated their subjective feelings of anxiety and 

completed a 9-person target present lineup identification task. Participants whose self-rated anxiety 

level was above the median did considerably worse on the identification test (17% correct) than 

participants who were below the median in self-rated anxiety (75% correct).  

Similarly, Morgan et al. (2004) investigated the impact of extreme versus mild stress on 

identification accuracy in a sample of 530 active-duty military personnel who participated in military 

survival school training and found similar results of stress on identification accuracy. These studies 

strongly indicate that stress impairs eyewitness accuracy. This is relevant to this case as the nature of 

the crimes are very stressful. Many of the plaintiffs indicated that they were scared. For example, 

during the preliminary hearing, Ms. Ligons indicated that she thought the officer was going to kill her 

(Prelim. Hearing, Vol 1 p. 270), she also indicated, that she was scared to look up at him (Prelim. 

Hearing, Vol 1 p. 265), and Ms. Morris indicated that she was scared during (Prelim. Hearing, Vol 1 

p. 15). 

 

Retention Interval 

Retention interval, the amount of time elapsed between the person's initial experience of an 

event and the person's attempt to remember information about the event. Lengthy retention intervals 

lead to forgetting, which in turn leads to inaccurate or distorted memories. Moreover, a person might 

learn new information during the retention interval. If this information is inaccurate but the person 
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incorporates the information into their memory, that memory can itself become distorted. 

Deffenbacher, Bornstein, McGorty, and Penrod (2008) meta-analyzed the results of 39 studies that 

examined the effect of retention interval on memory for faces. The studies that were included involved 

old/new recognition as well as eyewitness studies. The overall result was that retention interval 

inversely affected face recognition and eyewitness memory. That is, longer retention intervals led to 

poorer face memory and worse identification performance and memory. This is relevant to the case 

because almost all of the accusers were interviewed several months after the incidents occurred. For 

example:  

 

 
Cross-Race Identification 
 
         The psychological literature has consistently and clearly demonstrated difficulties in cross-race 

identification. When an e\eZitness¶s race is the same as the cXlprit's, the e\eZitness is more likel\ to 

accurately identify the culprit. In contrast, when the witness's race differs from the culprit's, the 

witness's identification accuracy is often impaired. Furthermore, the rate at which cross-rate 

Name Date of Incident Date of Report Retention Interval 

S. Hill  December 20th, 2013 
January 9th, 2014 September 19, 2014 253 days 

T. Barnes February 27th, 2014 
March 25th, 2014 August 14th, 2014 142 days 

C. Raines March 14th, 2014 August 15th, 2014 154 days 

F. Mathis April 14th, 2014 August 13th, 2014 121 days 

R. Grate April 24th, 2014 August 27th, 2014 125 days 

R. Copeland April 25th, 2014 October 13th, 2014 171 days 

S. Ellis May 7th, 2014 August 1st, 2014 86 days 

T. Morris May 8th, 2014 May 24th, 2014 16 days 

S. Bowen May 21st, 2014 October 2nd, 2014 134 days 

C. Johnson May 26th, 2014 August 14th 2014 80 days 

A. Gardner June 17th, 2014 October 10th, 2014 115 days 

K. Lyles June 17th, 2014 September 16th, 2014 91 days 

J. Ligons June 18th, 2014 June 18th, 2014 Less than 1 day 
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identifications are inaccurate varies across races.  Research has shown that white witnesses are less 

likely to correctly identify suspects from other races than black witnesses. Meissner and Brigham 

(2001) examined the reliability of cross-race identifications by conducting a meta-analysis of 31 

separate studies encompassing 91 separate experimental tests of own- versus other-race 

identifications. These tests, when taken together, included over 5,000 participants. The meta-analysis 

revealed that eyewitnesses are 1.4 times more likely to correctly identify members of their own race 

than to correctly identify members of other races, and they are 1.56 times more likely to falsely identify 

members of other races compared to identifying members of their own race.  It also revealed that white 

participants have a significantly larger own-race bias (ORB) than black participants, but only with 

respect to false identifications.  

 There are three leading explanations of the cross-race effect: experiences based or contact 

hypothesis, encoding based and retrieval bases explanations. The experience-based explanations are 

based on the differential contact people have with their own race versus other races. The idea is that 

the lack of contact or exposure to individuals from other races makes it harder to identify individuals 

of other races. By contrast people with more contact with other races, both in terms of quality and 

quantity, should allow for more accurate identifications. Although this class of explanations is 

intuitively appealing, it has not gained much empirical support (Bornstein, Laub, Meissner, & Susa, 

2013). 

 A second explanation deals with how we encode people. More specifically, how people encode 

faces of the same race and faces of other races differently. When we encounter faces of people from 

our own race, or our ingroup, we encode their facial features with greater attention and depth to facial 

features than someone from a different race. Because people are familiar and experienced with 

encoding faces from their own race, they may have also developed short-cuts or heuristics that allow 

them to better remember their own race faces. This heuristic may not be useful when applied to other 

races as the facial features for other races may not be the same as their own race features. The greater 

attention allows for better identification accuracy of subsequent facial recognition tests for own race 

faces (Bornstein et al., 2013). 

 The final class of theories deals with retrieval processes. People use a different decision 

strategy when retrieving same versus other race faces. People have a more liberal criterion, are less 

cautious, when deciding whether another as opposed to the same race face has previously been seen. 

In other words, they require less evidence to accept that an other-race face was previously viewed as 

opposed to a same race face or they have a lower threshold for other race faces. More liberal 
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responding results in more false alarms and less accurate responding (Bornstein et al., 2013; MacLin, 

MacLin, & Malpass, 2001). Cross-race identification is a pertinent factor as all of the women who 

were sexually assaulted were African American and Mr. Holtzclaw is Japanese American.  An 

example of the cross-race identification difficulty can be seen in Ms. L\les¶ description of her alleged 

assailant. 

 

Ms. L\les¶ deposition on Dec. 13, 2018 (pp. 100-101) reYeals that her memor\ of Daniel Holt]claZ¶s 

face ± that he had ³a Zhite man face´ ± suggests she would be able to confuse him with another officer. 

 

Kala Lyles Deposition p. 100 
Q. (By Mr. Johnson) Okay. You ± can you describe, do you recall ± and I don¶t Zant to talk 
about it a lot, but do you recall being raped by who you say, Mr. Holtzclaw? 
A. (By Kala Lyles) Yes. 
Q. Was it something you will never forget? 
A. Yep, I will never forget it. 
Q. Okay.  Can you tell me how you know it was Mr. Holtzclaw that raped you? 
A. I jXst knoZ his face.  That¶s the onl\ thing that mattered to me. 
Q. Okay. Can you describe for me what his face looked like at that time? 
A. A white man. 
Q. Okay.  A white man, okay. 
 
Kala Lyles Deposition p. 101 
Q. (B\ Mr. Johnson) Ms. L\les, \oX described Mr. Holt]claZ¶s face at the time he Zas raping 
you as a white man, can you tell me anything else about the appearance of his face at that time? 
A. (By Kala Lyles) No.  A white man face. 
Q. Oka\. And that¶s it; right? 
A. Right. 
Q. Oka\.  And that¶s Zhat \oX told Ms. DaYis, I ± I would figure; is that correct? 
A. Right. 
Q. Did you tell her anything else about what his face looked like? 
A. No.  
Q. And is it fair to say since all you remembered was his face, all you told her was his face and 
nothing about his body; correct? 
A. Right. 

 

Intoxication 

It is not unusual for police to interview witnesses who viewed a crime while they are under the 

influence of alcohol (Yuille & Cutshall, 1986). According to Steele and Joseph (1990) intoxicated 

individuals show impaired attentional abilities, which they call alcoholic myopia. In one recent study, 

Dysart, Lindsay, MacDonald, and Wicke (2002) had two female confederates approach customers at 
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a local bar to participate in a study.  After a 12-minute filler period, the researchers measured the blood 

alcohol levels of the customers.  Customers were then shown a picture (i.e., a photo showup) and were 

asked if the picture was of one of the women who had recruited them.  In some cases, it was and in 

some cases, it was not.  One-week later participants were shown a six-person photo lineup. For some 

participants, the lineup included one of the confederates (target present), for other participants it did 

not (target absent), as in the initial photo showup. The researchers found that increased blood alcohol 

resulted in more false identifications in the target absent showup condition. There was no effect of 

blood alcohol levels in the target present showup condition. These results are striking. Intoxicated 

witnesses were more than twice as likely to falsely identify an innocent suspect in a showup. In other 

words, if a drunk person identifies someone in a showup, it is about as likely that the person is innocent 

as that they are guilty. 

Research by Yuille and Tollestrup (1990) provided some support for the view that alcohol 

hurts eyewitness memory by impairing the encoding of information. In this study, participants watched 

a staged crime. Some of the participants viewed the crime while intoxicated, while other participants 

viewed the staged crime while sober. After a one-week delay, participants were presented with a 

lineup. Alcohol intoxication led to an increase in false identifications. Since the participants were not 

drunk at the time of the identification procedure, this suggests that alcohol impairs the encoding of 

distinctive facial details that can be used to later identify the perpetrator of crime. This is relevant 

because many of the plaintiffs indicated that they were under the influence of drugs and/or alcohol 

when they were sexually assaulted by the officer. For example, at the preliminary hearing Ms. Hill 

indicated she was high on PCP (Prelim. Hearing, Vol 1 p.16 and 53), Ms. Bowen indicated she had 

been drinking (Prelim. Hearing, Vol 1 p. 233), Ms. Grate was high on crack (Prelim. Hearing, Vol 2 

p 29), Ms. Mathis was getting high on crack and drinking (Prelim. Hearing, Vol 2 p. 52), and Ms. 

Copeland was drinking before the incident (Prelim. Hearing, Vol 2 p. 63). 

 

Misleading Post-Event Information 

One of the most widely studied factors concerns information given to witnesses after 

experiencing an event and the way in which the witnesses are questioned about the event. Research 

has repeatedly demonstrated that the wording and intonations of the questions can lead an eyewitness 

to provide incorrect information about an event. In this research, participants are questioned in a way 

that would induce them to report false details. For example, participants 

are asked either ³Did \oX see a broken headlight?´ or ³Did \oX see the broken headlight?´ EYen 
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thoXgh onl\ one Zord is different in the tZo conditions, participants Zho heard ³the´ Zere more 

likely to respond that they had seen a broken headlight than those Zho heard the Zord ³a´. The 

majority of this research involves adults. However, some research has demonstrated sizeable effects 

of post-event information on both older adults and children. Loftus et al. (1978) showed that 

misleading information can cause witnesses to remember one detail when in fact they saw a different 

detail (e.g., a stop sign, when they really saw a yield sign).  

Another way misleading information can change memory is by implanting entirely false details 

into a Zitness¶s memor\ report. For instance, in one study, participants saw a videotape of a car driving 

down a country road (Loftus, 1975). During stage two of the procedure, participants were asked a 

series of qXestions, inclXding, ³HoZ fast Zas the Zhite sports car going as it passed the barn on the 

coXntr\ road?´ Other participants Zere simpl\ asked, ³HoZ fast Zas the Zhite sports car going as it 

traYelled along the coXntr\ road?´ In fact, there Zas no barn. In stage three, close to 20% of participants 

who had been asked the misleading question, indicated that they had seen the barn. 

Misleading information can also produce subtle changes in memory along a continuous 

dimension. For instance, in Loftus (1977) participants saw a film in which a green car passed an 

accident scene. In stage tZo, some participants Zere asked, ³Did the blXe car that droYe past the 

accident haYe a ski rack on the roof?´ (i.e., misleading qXestion) Zhile other participants Zere asked 

³Did the car that droYe past the accident haYe a ski rack on the roof?´ (i.e., neutral question). On the 

final test, participants were asked to pick out the color of the car. Participants who had been asked the 

misleading question often picked a bluish-green color, a color that was a compromise between the 

color they actually saw, and the color implied by the question. These types of memory distortions are 

sometimes called memory blends (Belli, 1988; Metcalfe, 1990).  

This factor is releYant to the cXrrent case as the Yictims¶ report that the\ Zere giYen information b\ 

the district attorney or they had seen information about Holtzclaw on the internet or news media. 

 

Ms. Gardner testified at her deposition that Prosecutor Gieger told her, right before she testified 

at the trial, that her vaginal fluid had been found on the fly of Mr. Holtzclaw's pants and she 

believed him. 

 

Ms. Lyles made her allegations to her probation officer in September 2014, after local news 

media reported Officer Holtzclaw was a serial rapist suspect and showed his photo (Standard 

Supplement Report by Kim Davis, September 17, 2014). She met with her probation officer in 
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July 2014 -- after the alleged sexual assaults took place but before the news media reported 

Holt]claZ¶s name -- and did not mention the sexual assaults (Standard Supplement Report by 

Kim Davis, September 17, 2014). 

 

Before Ms. Copeland talked with Det. Davis and Homan in Texas, Copeland and 

her daughter got on the internet and looked up articles regarding Officer 

Holtzclaw and found a picture of him on the internet. (Prelim. Hearing, Vol 2 p. 81). 

 

S. Hill says she talked to the police after the media coverage (Prelim. Hearing, Vol 2 p.62) 

 

Also, detectives fed information to complainants that could strengthen their belief in their allegations 

or could change their allegations.   

 
An example of a detective encouraging greater confidence of a complainant occurs in Det. 

DaYis¶s in-person interview with Ms. Sherry Ellis on 8-5-2014.  Ms. Ellis told Det. Davis that 

the assailant was a black police officer, indicating his height was several inches shorter than 

her oZn height of 5¶11´.  AlthoXgh this suspect description did not match Daniel Holtzclaw, 

Det. Davis said, ³Sherr\.  I believe you.  If I didn¶t believe you, I ZoXldn¶t have been calling 

you trying to find you. [«]  I want to get a DNA sample from you today.  And the reason I 

want to get a DNA sample is because I know what officer did this to you, okay?  And there is 

some unknown female DNA on his pants that I took and I wanna see if it¶s yours.´ 

 

Unconscious Transference 

Unconscious transference occurs when a person confuses a memory of an image from 

one situation with another image of the same or a different situation (Read, Tollestrup, Hammersley, 

McFadden, & Christensen, 1990). Applied to eyewitness identifications, unconscious transference can 

occur when a witness identifies a person based upon a past sighting of the person, especially if that 

person has been seen in the same context, rather than remembering the person from the actual crime 

event. It also may occur when a witness is asked to look through a mug book and then mistakenly 

identifies as the culprit an innocent person who the witness saw during the event. Ross, Ceci, Dunning 

& Toglia (1994) conducted the most comprehensive set of studies on unconscious transference to date. 

They had participants watch a film about teacher education. Participants in the unconscious 
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transference condition viewed a film with an innocent bystander, and participants in the control 

condition watched the same film without the bystander. There were three important findings in this 

study. First, when the innocent bystander was in the lineup, the participants in the transference 

condition were significantly more likely to identify the bystander than the participants in the control 

condition. Second, the people in the transference condition who identified the bystander indicated that 

they thought the bystander and the culprit were the same person. The authors argued that this is an 

unconscious process because the witness infers that the person in the lineup must be the person who 

committed the crime. Third, when both the culprit and the bystander were in the lineup participants in 

the transference condition were just as likely to identify the culprit as participants in the control 

condition.  

This is relevant, because at the time of the incident, many of the plaintiffs argued that they had 

been in contact with Holtzclaw and other police before and after they were assaulted. It is possible 

they could be confusing Holtzclaw with someone else who committed the crime. For example, Ms. 

Raines indicated she had contact with Daniel Holtzclaw before the event (Prelim. Hearing, Vol 1 p. 

77). Ms. Johnson indicated that she has come in contact with police officers several times in that area 

(Prelim. Hearing, Vol 1 p.131), Ms. Barnes said that she has come in contact with police officers 

several times (Prelim. Hearing, Vol 1 p. 163), Ms. Bowen said she had seen Holtzclaw passing through 

the neighborhood after the event (Prelim. Hearing, Vol 1 p. 238), and Ms. Mathis said she had been 

stopped by this cop before (Prelim. Hearing, Vol 2 p. 56).  

Another example of possible unconscious transference is in the case of Ms. Florene Mathis.  

Ms. Mathis thought that Officer R. Jones, who had stopped her in Dec. 2013, was Daniel Holtzclaw. 

Ms. Mathis said she had contact with Officer Holtzclaw on three separate occasions. Det. DaYis¶ police 

report dated 08/14/14 said that the first contact was allegedly in December of 2013 or January of 

2014.  Det. DaYis reported that Ms. Mathis said ³the same officer has stopped her before.  The first 

time this officer stopped her Zas either in December 2013 or JanXar\ 2014.  [«] She said he had a 

female officer come over and search her.  He put her in the back of his patrol car.  He ran a check on 

her and let her go.´  Detective Davis investigated further and learned that Officer Holtzclaw was not 

the male officer involved in that December 2013 stop; instead, the officer who performed that stop 

was Officer R. Jones (Trial Tr. 2426).  Det. Davis testified that, looking back in December of 2013 or 

JanXar\ of 2014, ³I didn¶t find an\thing Zhere Officer Holt]claZ had stopped her. I foXnd in 

December where another officer had stopped her.  On December 3rd an R. Jones stopped her.´  

Additionally, there was no evidence that a female officer was ever involved in that stop. 



13 
 

A final example is Ms. Kala Lyles.  Police reports show that Kala Lyles mistook Daniel 

Holtzclaw for Officer Allan Cruz, who had stopped her and issued three citations in March 2013 prior 

to the three times Mr. Holtzclaw ran her name on 4-09-2014, 5-16-2014, and 6-18-2014. 

Det. Kim Davis describes in her police report the information that she and Det. Homan obtained from 

Ms. Lyles in their first interview on 9-16-14: ³Kala said she has seen this officer before this 

assault.  She said he pulled her over about a year ago. She Zas driYing her bo\friend¶s car and James 

was with her.  She didn¶t haYe a driYer¶s license and the officer Zrote her some tickets but let her go.´  

Det. DaYis¶ police report shows that Officer Allan Cruz -- not Daniel Holtzclaw -- stopped Ms. Lyles 

and issued tickets in March 2013, proving that Ms. Lyles mistook Daniel Holtzclaw for Allan Cruz. 

Kala L\les¶ deposition discXsses that she had 49 contacts Zith the police department. (Kala L\les¶ 

dep. p. 71) 

 

These issues raise the question of whether Ms. L\les¶ allegation against Mr. Holtzclaw was a 

misidentification, particularly given that she admitted to seeing Mr. Holtzclaw on the news and making 

her allegation after that. 

 

Confidence 

         The confidence-accuracy relationship (CA) is one of the most studied variables in eyewitness 

research. Many studies of eyewitness identification have assessed witness confidence as a primary or 

secondary variable, and many studies report correlations between confidence and accuracy (or 

comparable indices of association). These correlations, between confidence and identification 

accuracy, have been subjected to several meta-analyses (see Sporer et al., 1995).  Sporer et al.¶s (1995) 

was the most recent and comprehensive meta-analysis, including 30 studies and over 4,000 witnesses. 

The average correlation across studies, between confidence and identification accuracy, was only 0.29.  

         The explanation for this oft-found weak correlation between confidence and accuracy is that, 

Zhile e\eZitnesses are someZhat sensitiYe to the accXrac\ of their identifications, e\eZitnesses¶ 

expressions of confidence are influenced by cognitive, personality, and social factors that are 

independent of identification accuracy. Any factor that influences confidence independently of 

accuracy should attenuate the relationship between confidence and identification accuracy. This is 

relevant to this case, as no confidence statement was taken from the one alleged victim (who made an 

out-of-court identification) immediately after the lineup procedure. (None of the other accusers were 
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even provided with a suspect identification procedure. For example, Ms. Ligons was never provided 

with a lineup after her June 18, 2014, allegation.) 

 

 Description Accuracy 

         It seems intuitive that witnesses who give complete and accurate descriptions of the culprit 

would also be more accurate in their identification decisions. However, this relationship has proven to 

be more elusive than one would think (Meissner, Sporer & Susa, 2008). Meissner et al. (2008) 

evaluated the relationship between description accuracy and identification accuracy with a meta-

analytic study that included 33 research papers and over 4,278 participants. In general, these authors 

found that the relationship between quantity and quality of recall was weak. The strongest relationship 

the authors found was between description inaccuracy and identification accuracy. That is more 

inaccurate descriptions were associated with more inaccurate identifications. This is pertinent to the 

case as several witnesses gave extremely inaccurate descriptions of Mr. Holtzclaw.  Mr. Holtzclaw is 

6¶2, mXscXlar, light skinned Japanese American.  

 
Ellis described the perpetrator as a black male (R.2996; 2999; 3012-13) and his skin was a 

shade darker than her own (Ellis Police Video Interview with Det. Davis). However, she 

testified she coXld read the Zords on Mr. Holt]claZ¶s compXter screen Zhile he Zas rXnning 

her for wants and warrants as she sat in the back seat of the patrol car (R.3012-13). During the 

preliminary hearing, Ellis still did not know if the officer was black or not. (Prelim. Hearing, 

Vol 1 p. 295). 

 

Mathis described her alleged assailant¶s hair as dark broZn or black and ³slightl\ gra\.´ 

(Standard Supplement Report, Reported Date 8/13/14, on Florene Mathis, by Det. Kim Davis, 

8/14/14, p. 2) and ³He coXld haYe been part Hispanic´ 

  

Barnes¶ description of Holt]claZ¶s skin and hair color Zas incorrect. She said dXring her 

recorded interview with Det. Gregory that the officer Zas ³Zhite´ Zith ³Zhite skin´ ³like a 

tan color, like an Indian tan color to me. Not dark, dark, bXt [«] he Zasn¶t pale.´ She also 

said his hair had ³a broZn in it. BroZnish. Light broZn.´ (Tabitha Barnes InterYieZ AXdio 

Transcript, p. 16; Interview with Rocky Gregory, 28:25-28:50). 
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Ms. Ligons gave inaccurate physical descriptions of Holtzclaw. Ligons said he was blond 

headed, parted his hair on the side, had skin that Zas not smooth, Zas 5¶7´ ± 5¶9´, and Zas 

35-45 years old. (Standard Supplement Report, Reported Date 06/18/14, with Janne [sic] Pearl 

Ligons, by Det. K. Davis, typed 7/24/14, p. 4). 

  
Lineup Procedure 

The American Psychology-Law Society (AP-LS) has proposed a set of best practice guidelines for 

lineup identification procedures (Division 41, American Psychological Association; Wells, Small, 

Penrod, Malpass, Fulero, & Brimacombe, 1998). These guidelines have been endorsed in a United 

States Department of Justice (DOJ) report commissioned by Janet Reno, Attorney General at the 

time (Technical Working Group, 1999). These guidelines were affirmed and expanded by Sally 

Yates in a memorandum for the heads of all departments of law enforcement components all 

department prosecutors (Yates, 2017). The guidelines included such recommendations as (1) 

instructions that police should warn witnesses that the perpetrator might not be in the lineup; (2) use 

of the match-to-description technique for selecting fillers; (3) ensuring that the suspect does not 

unduly stand out; (4) the use of blind lineup administration; and (5) the assessment of eyewitness 

confidence immediately after the lineup and before witnesses are given confirming or disconfirming 

feedback about their identifications. These recommendations follow directly from the research 

literature. It does appear from the information I received that all the guidelines were followed by 

Detective Higginbottom when conducting the lineup with the alleged victim Terry Morris on 

6/24/14. With all the proper guidelines being adhered to Ms. Morris could not positively identify 

Daniel Holtzclaw as her attacker. Ms. Morris is the only victim to be shown a lineup (please see the 

attached exhibits for Terri Morris police reports on the photo lineup that was shown to her, Jannie 

Ligons police report on the photo lineup that was not shown to her, and Holtzclaw Predetermination 

Hearing transcript pages where Det. Homan testifies the District Attorney instructed the detectives to 

stop using the lineup). 

In-court identifications are tantamount to a showup or one-person identification. Showup 

identifications have been repudiated as less reliable than lineup identifications by the U.S. Supreme 

Court (Stovall v. Denno, 1967; United States v. Wade, 1967), and social science researchers 

(Neuschatz et al., 2016; Steblay, Dysart, Fulero, & Lindsay, 2003). In fact, a survey of eyewitness 

identification experts, Kassin, Tubb, Memon, and Hosch (2001) reported that 74% of the respondents 

endorsed the statement that showups increase the likelihood of a false identification relative to lineups. 
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All of the plaintiffs were asked to make in-court identifications at the preliminary hearing.  Not only 

is this identification procedure suggestive, but the problems are compounded by the fact that none of 

the procedures for fair and impartial identifications were followed (e.g., proper admonition, double 

blind administration, appropriate fillers, confidence statements).  

 

Finally, it is extremely difficult for jurors and lay people, unfamiliar with the research on 

eyewitness identifications, to appreciate the subtle but important factors that can affect eyewitness 

identification accuracy and the factors that lead to false identifications. Many of the research findings 

are counterintuitive. For example, most lay people would not realize that simple instructions given to 

a witness, stating that the culprit may or may not be in the lineup, can dramatically affect identification 

accuracy. In addition, most people believe that there is a strong correlation between confidence and 

accuracy. The confidence-accuracy correlation has been shown to be only modest under the best of 

conditions. Considering that factors like these are subtle but can have an enormous impact on the 

accuracy of eyewitnesses²who themselves impact jurors²it is important to have experts educate the 

jury on these issues. Furthermore, traditional methods of instructing jurors (i.e., opening statements, 

cross-examination, and judicial instructions) have not entirely been effective at educating jurors on 

what are otherwise counterintuitive findings and beyond the knowledge of lay people (Pezdek, 2007). 

  

The opinions contained in this report are stated to a reasonable degree of psychological 

certainty and are based upon the information I have been provided to date. I reserve the right to modify 

my opinions should I receive new or additional information. 

  

  

Jeffrey S. Neuschatz, Ph.D. 
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Exhibit B





  ,A #14-96 

3ϳ 
 

 1 
 WKDW RQ MD\ 26, 2014, DDQLHO HROW]FODZ FRQWDFWHG 2 

CDUOD JRKQVRQ LQ WKH DUHD RI N.E. 14WK DQG KHOOXP, 3 
ZKHUH KH JUDEEHG KHU EUHDVWV RXWVLGH KHU FORWKLQJ? 4 

 5 
DE7. 9ALARI HOMAN: <HV. 6 
 ϳ 
CI7< A77N< DICK MAHONE<: DLG \RX ILQG WKDW RQ MD\ 26, 2014, DDQLHO ϴ 

HROW]FODZ FRQWDFWHG CDUOD JRKQVRQ LQ WKH DUHD RI ϵ 
N.E. 14WK DQG KHOOXP, ZKHUH KH WRXFKHG KHU YDJLQD? 10 

 11 
DE7. 9ALARI HOMAN: <HV. 12 
 13 
CI7< A77N< DICK MAHONE<: PDVV WKH ZLWQHVV. 14 
 15 
FOP A77N< JIM MOORE: 8K GHWHFWLYH, \RX XK FDPH (inaudible) SKRQH 16 

UHFRUGV (inaudible) UHSRUW LW DQG JDYH (inaudible) 1ϳ 
1ϴ 

QDPH, MV. JRKQVRQ, FDOOHG 9LFWRU VHYHUDO WLPHV WKDW 1ϵ 
HYHQLQJ? 20 

 21 
DE7. 9ALARI HOMAN: <HV. 22 
 23 
FOP A77N< JIM MOORE: :HUH \RX ZHUH \RX DEOH RU ZDV WKH DA DEOH WR 24 

UHWULHYH WKH XK WKH YRLFHPDLO? 25 
 26 
DE7. 9ALARI HOMAN: NR. 2ϳ 
 2ϴ 
FOP A77N< JIM MOORE: OND\.  IW KDG DOUHDG\ EHHQ HUDVHG? 2ϵ 
 30 
DE7. 9ALARI HOMAN: <HV. 31 
 32 
FOP A77N< JIM MOORE: OND\.  SR DOO ZH NQRZ LV WKDW VKH FDOOV KLP 33 

(inaudible) VKRUWO\ DIWHU PLGQLJKW VHYHUDO WLPHV? 34 
 35 
DE7. 9ALARI HOMAN:  36 
 3ϳ 
FOP A77N< JIM MOORE: AQG XP ZDV VKH VKRZQ D SKRWR OLQHXS? 3ϴ 
 3ϵ 
DE7. 9ALARI HOMAN: NR. 40 
 41 
FOP A77N< JIM MOORE: :K\ QRW? 42 
 43 
DE7. 9ALARI HOMAN: 8P DW DW WKDW WLPH LQ WKH LQYHVWLJDWLRQ, WKH DLVWULFW 44 
 45 
      1:06:235 46 

Exhibit C



  ,A #14-96 

3ϴ 
 

 1 
  2 
 3 
FOP A77N< JIM MOORE: (inaudible) 4 
 5 
DE7. 9ALARI HOMAN: 7KH\ KDG VWRSSHG LW. 6 
 ϳ 
FOP A77N< JIM MOORE: SWRSSHG ZKDW? ϴ 
 ϵ 
DE7. 9ALARI HOMAN: 7KH\ (inaudible) GLUHFWHG XV QRW WR GR WKDW. 10 
 11 
FOP A77N< JIM MOORE: NRW WR GR WKH SKRWR OLQHXSV? 12 
 13 
DE7. 9ALARI HOMAN: <HV. 14 
 15 
FOP A77N< JIM MOORE: :K\ LV WKDW? 16 
 1ϳ 
DE7. 9ALARI HOMAN: :HOO, ZH ZH KDG IHPDOH DNA.  :HOO, 1ϴ 
 1ϵ 
FOP A77N< JIM MOORE: (inaudible) 20 
 21 
DE7. 9ALARI HOMAN: OHW PH EDFN XS; QR VHQVH22 

EHFDXVH I ZDV JRQH, LQ WKH EHJLQQLQJ ZKHQ WKH 23 
24 
25 
26 

QG VKH VDLG 2ϳ 
2ϴ 

VKRZHG SKRWR OLQHXSV SDVW WKDW. 2ϵ 
 30 
FOP A77N< JIM MOORE: SR ZKHQ GLG WKH DA FRUUHFW \RX WR (inaudible) LW? 31 
 32 
DE7. 9ALARI HOMAN: 33 

 ZDV VDLG. 34 
 35 
FOP A77N< JIM MOORE: 36 

 3ϳ 
 3ϴ 
DE7. 9ALARI HOMAN: MPKP. 3ϵ 
 40 
FOP A77N< JIM MOORE: GR WKLV DQ\PRUH? 41 
 42 
DE7. 9ALARI HOMAN: MPKP. 43 
 44 
      1:07:43 45 
 46 
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