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STATE OF WISCONSIN CIRCUIT COURT
BRANCH 1

MANITOWOC COT]NTY

STATE OF WISCONSIN"

Plaintiff,

V.

STEVEN A. AVERY,

Case No. 05-CF-381

Defendant.

'

DEFENDANT'S OFFER OF PROOF
CONCERNING THE TESTIMONY OF JUROR R.M.

The defendant, Steven A. Avery, by his undersigned attomeys, intends to

call Juror R.M. as a witness at the hearing on his Wis, Stat. g 909.30(2Xh)

postconviction motion. The juror's testimony is offered in supporl of the

allegations contained in paragraphs 18 and 28 to 31 of the postconviction motion.

SpecificallY, Mr. Avery has alleged that the record made at the time of trial

does not establish cause for the juror's removal and, therefore, his convictions

must be vacated, without the need for any further showing of prejudice. However,

should this or a higher coutl require that prejudice be established, Mr. Avery offers

the testimony of Juror R.M. to show that, in fact, no cause existed for his removal,

and, accordingly, Mr. Avery was prejudiced by the court's failure to follow the

mandated procedure before discharging a deliberating juror (fl18 of postconviction

motion)' Testimony showing no cause for removal is also relevant to prove
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Mr. Avery's allegations that trial counsel provided deficient and prejudicial

representation by authorizing the courl to speak with tlie juror and to discharge hiin

without the opportunity for an on-the-record voir dir"e in the presence of counsel

and the defendant (fl1128 -31 of postconviction rnotion).

The defendant expects R.M. to testify as follows:

l. R.M. had been selected to serve on the jury in this rnatter. At the

tirne of jury selection in early February of 2007, R.M.'s wife had been upset by a

press repoft that he lived off his wife's trust fund. Nevertheless, his wife was

generally supportive of R.M,'s duty to serve on the jury.

2. Like other jurors, R.M. was not sequestered and, therefore, went

home to his wife and family every evening during the more than four weeks of trial

testirnony. When the jury began deliberations on March 15,2001, R.M. had spent

one night sequestered and away frorn his lamily due to his jury service.

3. After the first day of deliberations, R.M. went to dinner at a

restaurant with the other jurors. At dinner, R.M. expressed to another juror, C.W.,

that the process was stressful and weighing on him. Indeed, R.M. was feeling

frustrated because some other jurors, especially C.W., appeared close-minded

during deliberations. In response to R.M.'s comment about the stress of the trial

and deliberations, C.W. told R.M. that if he couldn't handle it, he should tell them

and get off the jury. R.M. felt intirnidated by C.W. and believed that C.W. wanted

him off the jury. In the initial vote taken that first day, C.W. was among a minority

voting guilty, and R.M. was with those voting not guilty.

4. Following dinner, R.M. returned to the rnotel with the other jurors.

R.M. knew that jurors were allowed to use a bailiff s cell phone to call home while
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the jury was sequestered. Using a bailiff s cell phone, R.M. called horne and

spoke with his wife. During the course of their conversation, R.M.'s wife

mentioned that her 17-year-old daughter (R M 's stepdaughter) had been involved

in some sort of accident. His wife provided no details about the accident. R.M.

knew his wife was tired of the trial and had earlier been upset by the media,s

reference to her trust fund. But in that conversation, his wife never said she

needed hirn to come home. Their marriage was not on the brink of collapse.

5' R.M. returned to his motel room after the phone conversation with

his wife. R.M. felt frustrated and discouraged, but his mood was attributable rnore

to what was occurring on the jury than at home. In parlicular, R.M. was upset

about his exchange with Juror C.W.

6. R.M. spoke briefly with an officer stationed in the hallway near his

room. Shortly thereafter, Sheriff Pagel arrived and the two spoke in R.M.'s rnotel

rooln' R'M' told Pagel that he needed to go home because of a family emergency

and mentioned that his stepdaughter had been in an accident. Sheriff pagel called

Judge willis and spoke to the judge while in R.M.'s motel room.

7. R.M. spoke to the judge on pagel's ceil phone, which pagel had

handed to R.M. He believes his conversation with the judge lasted less than five

minutes. R.M. told the judge that his stepdaughter had been in an accident and he

needed to go home and deal with it. The judge did not ask him if the stepdaughter

had been injured or rvhether she was hospitalized. At the end of the conversation,

the judge told R.M. he could leave, and an officer drove him to his car.
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8. The next day, R.M. learned that there was no accident. Rather, the

stepdaughter had car trouble. Within two days, R.M. started having regrets about

not completing his jury service.

Dated this 23'd dav of Julv. 2009.

Respectfu lly subrnitted,

SUZANNE L. HAGOPIAN
Assistant State Public Defender
State Bar No. 1000179
(608) 267-s177
Irtcntr jans,rr o|d.u i. goi

Assistant State Public Defender
State Bar No. 1008032
(608) 267-2819
a s k insinf{iropd. u'i . gor,'

Office of the State Public Defender
Post Office Box 7862
Madison, WI 53707-7862

Attomeys for Defendant
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