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SEALED
STATE OF WISCONSIN CIRCUIT COURT MANITOWOC COUNTY

STATE OF WISCONSIN,
Plaintiff,
0. Case No. 2005-CF-381
STEVEN A. AVERY,

Defendant.

DEFENDANT’S NOTICE CON CERNING
INTERFERENCE WITH RIGHT TO COUNSEL

Steven A. Avery, by counsel, now gives notice to the Court and opposing
counsel about a potential infringement on his right to counsel under the Sixth and
Fourteenth Amendments to the United States Constitution and under Article I,
Section 7 of the Wisconsin Constitution. He puts the Court and the state on notice
that any further inquiry of Orville O. Jacobs, an inmate in the Calumet County Jail,
will constitute deliberate elicitation of information about the pending charges from
Mr. Avery by an agent of the state, contrary to Mr. Avery’s right to counsel. But Mr.
Avery asks now only that the Court inquire into and establish on the record the

reasons for Mr. Jacobs’ incarceration with Mr. Avery.



1. Discovery materials disclosed by the state reveal that Mr. Jacobs
repeated to agents of the state certain statements by Mr. Avery on April 14, 2006,
See Discovery pages STATE5680 to STATED5686, attached.

2. As of April 14, 2006, on the information now available to defense
counsel, it appears that the state did not deliberately elicit information from Mr.
Avery about the pending charges through Mr. Jacobs. Compare Massiah v. United
States, 377 U.S. 201, 206 (1964); Fellers v. United States, 540 U .S. 519, 523-25 (2004);
United States v. Henry,447U.S. 264, 268, 269-75 (1980); Maine v. Moulton, 474U .S. 159,
176 (1985); State v. Lee, 122 Wis. 2d 266, 270-73, 274-80, 362 N.W.2d 149, 150-52, 152-
55 (1985).

3. However, any further inquiry of Mr. Jacobs about Mr. Avery’s
statements would support a strong inference that the state has encouraged Mr.
Jacobs at a minimum to keep his ears open or otherwise to obtain statements about
the pending charges from Mr. Avery. For purposes of the Sixth Amendment
right to counsel, deliberate elicitation of information by agents of the state is broader
than interrogation and Mr. Jacobs’ role may rise to that level.

4. Concern about Mr. Jacobs’ proximity to Mr. Avery in the Calumet
County Jail is heightened by the fact that CCAP reveals no obvious reason for Mr.
Jacobs to be in jail at all. According to CCAP, Mr. Jacobs has no open case pending

inany of the 71 counties in Wisconsin that are on CCAP (Portage County still is not,
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counsel believe). Mr. Jacobs does have two closed cases from Calumet County in
2006 on which total forfeitures of $375 and $249 were dye April 21 and April 20,
2006, respectively. CCAP shows both forfeitures as still due. Possibly, then, Mr.
Jacobs is serving a commitment in lieu of payment of the forfeitures. But that would
notexplain his presence in the Calumet County Jail on or before April 12, 2006, since
neither forfeiture then had come due.

5. There may be some other valid explanation for Mr. Jacobs’ presence in
the Calumet County Jail not disclosed by the CCAP records, or that defense counsel
have missed. For thatreason, Mr. Avery requests that the Court inquire of the state
the reasons for Mr. Jacobs’ presence in the Calumet County Jail and make the
answer a matter of record in this case.

WHEREFORE, Steven A. Avery requests an inquiry on the record into the
reasons for the presence of Orville O. Jacobs in the Calumet County Jail with Mr.
Avery. He also gives notice that he will consider any further state inquiry of Mr.
Jacobs about statements allegedly made by Mr. Avery about the pending charges to
be deliberate elicitation of information from Mr. Avery, contrary to his federal and

state constitutional rights to counsel.



Dated at Madison, Wisconsin, June 15, 2006.

10 East Doty Street, Suite 320
Madison, Wisconsin 53703
[608] 257-0945

400 Executive Drive, Suite 205
Brookfield, Wisconsin 53005
[262] 821-0999

frclientstaveryimtn to suppress stk 10 sheriff.wpd

Respectfully submitted,

HURLEY, BURISH & STAN TON, s.C.

)

Déddn A. Strdddg [

Wisconsin Bar No. 1009868
Counsel for Steven A. Avery

BUTING & WILLIAMS, S.C.

Jerome F. Buting
Wisconsin Bar No. 1002856
Counsel for Steven A. Avery
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On Wednesday, 04/12/06, at approximately 1435 hours, I (Correctional Officer RYL
MASON) was approached by Inmate ORVILLE O. JACOBS. Inmate J ACOBS just finished
with bible study and was being escorted by myself back to D block where he was currently being
housed. Inmate JACOBS asked me if any of the other cellblocks were open yet. Iasked him if
he needed to be moved. Inmate JACOBS stated he may need to be moved soon but can wait
until another bed opened up. I asked Inmate JACOBS if he was having any trouble with Inmate
AVERY and Inmate JACOBS stated, no nothing like that. Inmate JACOBS stated that AVERY
was getting on his nerves. Iadvised Inmate JACOBS that we could move him immediately.
Inmate JACOBS stated he could handle it for a little bit more, that it was probably just his new
meds that he was on. I advised Inmate JACOBS that if he needed to be moved at any time that
he could request to do so. Inmate JACOBS was fine with this.

Upon our conversation, Inmate JACOBS made statements to me of what he had heard from
Inmate AVERY. Inmate JACOBS seemed to becoming irritated with the statements that
AVERY was making in D block. Inmate JACOBS stated that Inmate AVERY had mentioned
that the blood found by the washer and dryer and the headboard must have come from his dog,.
Inmate AVERY apparently stated that his dog cut his tongue. I then advised Inmate JACORS
that I would be informing an investigator. I asked Inmate JACOBS if he would like to speak to
an investigator about this. Inmate JACOBS stated that he did not know what good it would do,

since they probably have all of that already. Idid not question Inmate JACOBS nor Inmate
AVERY on the statements made to me.

At this time, [ informed Inv. WIEGERT of the statements made to me by Inmate JACOBS.
Correctional Officer Cheryl Mason

Calumet Co. Jail
CM/bdg
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TYPE OF ACTIVITY: Telephone Contact with Correctional Officer Cheryl Mason
DATE OF ACTIVITY: 04/12/06

REPORTING OFFICER: Inv. Mark Wiegert

On 04/12/06, I (Inv. WIEGERT of the CALUMET COUNTY SHERIFF’S DEPARTMENT)
received a phone call from Correctional Officer CHERYL MASON. CHERYL indicated she
was contacted by ORVILLE JACOBS who is an inmate in the county jail. CHERYL further
stated ORVILLE had informed her STEVEN AVERY told him (ORVILLE) that the blood on
the headboard from his bed would be from his dog. CHERYL further stated to me ORVILLE

told her the blood located behind the washer and dryer at STEVEN’s property was also from the
dog.

I asked CHERYL if she had asked ORVILLE any questions to which CHERYL stated she had
not; she had just listened to what he had to say. I informed CHERYL she should not ask
ORVILLE any questions and [ would contact him at a later date.

Investigation continues.

Inv. Mark Wiegert

Calumet Co. Sheriff's Dept.
MW/bdg

STATES5681
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TYPE OF ACTIVITY: Interview of:

Orville O. Jacobs
DOB 07/20/72

206 Court Street
Chilton, WI 53014

DATE OF ACTIVITY: 04/14/06
REPORTING OFFICER: Inv. Mark Wiegert

On 04/14/06, I (Inv. WIEGERT of the CALUMET COUNTY SHERIFF’S DEPARTMENT) and
DCI Special Agent TOM FASSBENDER did go to the county jail where we met with ORVILLE
JACORBS in an interview room. Prior to speaking with ORVILLE, I did read ORVILLE his
Miranda Rights to which ORVILLE indicated he understood and agreed to speak with us. A
copy of that Miranda Rights form will be included with this report.

ORVILLE stated to us over the last few weeks, he had been talking with STEVEN AVERY who
is in the same cellblock as ORVILLE. According to ORVILLE, they were talking about a
bonfire and STEVEN had told ORVILLE that his nieces and nephews were supposed to come to
his house on the weekend for the fire. STEVEN also mentioned to ORVILLE about burning
four tires and ORVILLE stated to me he thought that was weird to burn that amount of tires if
you were going to have kids around the fire. STEVEN also told ORVILLE that BRENDON was
the only one at the fire with him. STEVEN also stated to ORVILLE that if he would have
burned her (TERESA), there would be other bones there. STEVEN also stated to ORVILLE that
he (STEVEN) knows that you would have to crush the rest of the bones that would not burn.

ORVILLE went on to say that when they talked again, STEVEN told him that STEVEN’s
girlfriend had told STEVEN that the police had found blood on the headboard that was located in
his bedroom. STEVEN also told ORVILLE the police would not find anything on the mattress.
ORVILLE stated to STEVEN at that time the only way there would not be any blood there was if
you had cleaned it with bleach or if you had plastic over the mattress. ORVILLE stated after he
had said this to STEVEN, STEVEN stopped talking to him.

ORVILLE then told us that prior to them having the conversation about the mattress, STEVEN

AVERY stated to ORVILLE that he (STEVEN) knew that really good bleach could get rid of
blood.

ORVILLE went on to tell us that also during the conversations, they talked about his niece.
ORVILLE believed his niece’s name to be CANDY. STEVEN stated to ORVILLE that was the
one he supposedly had sexually assaulted; however, STEVEN told ORVILLE that he (STEVEN)
had letters from the niece saying how much she liked him and that it was her stepdad, EARL,

STATES5682
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who was assaulting her. STEVEN told ORVILLE he had spent a lot of time with his niece and
talked to her because no one else wanted to be around her.

STEVEN also told ORVILLE his sister, BARBARA, has porn on her computer and if it was ever
found, there would also be trouble.

STEVEN also mentioned to ORVILLE there was supposed to be an aerial view of TERESA
HALBACH’s vehicle in the yard with its doors open when the yard was closed off.

[ asked ORVILLE if anybody from law enforcement had asked him to get information from

STEVEN AVERY to which ORVILLE stated nobody had asked him to do that, he was coming
forward on his own freewill.

Special Agent FASSBENDER and I informed ORVILLE that he was not to ask STEVEN
AVERY any questions about anything regarding this case.

I'asked ORVILLE if he would be willing to write a written statement to which ORVILLE agreed
to do. Included in this report will be ORVILLE’s written statement.

Investigation continues.
Inv. Mark Wiegert

Calumet Co. Sheriff's Dept.
MW/bdg

STATES5683



CALUMET COUNTY SHERIFF'S DEPARTMENT
206 Court Street, Chilton, Wisconsin

DATE [7/'/6/06;

COPY nve_ /S 33

WARNING AND WAIVER OF RIGHTS

/( The law requires that you be advised that you have the following rights:
/' You have the right to remain sitent.
/2‘." Anything that you say can and will be used against you in court.

/./ You have the right to consuit with a lawyer and to have him present with you while you
are being questioned.

/'If you cannot afford to hire an attorney, one will be appointed to represent you before
any questioning.

‘ / You have the right to stop answering any questions at any time.

il. WAIVER

ﬂ!\ Do you know and understand each. of these, your rights which

I have explained? 72\3—

Mderstanding these rights do you wish to make a statement?

Signa

7 il

Witness '
Qo] Do (.
Witness -/
INVEST~04

STATES684
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pate 414 - 06 pace  Ca lewtet  Cocunty Ja/l
Time Statement Started AM. 3-53 P.M. ,
I, the undersigned, @) roil\\¢ & ’Sc,\cc\nﬁ

Address, q3~6 > VV\O\CX\‘D'O 54 (\\/\\ H’M‘
Phone Number, , being years if age; D.O.B. 7'*)70 - 7(}
do hereby make the following statement to \N\QVV\ Wie QLY Y 4’RW\”Q\55\)CV\AN‘ he having
first identified himself as a \a\.‘o coforemend .
ey Avwe \as+ (‘ouu‘olr o wecks oo dalhcd 42 Sfce
Avcry, On one  occation poe e e —\a\lKiug a%oot drhme
Moo wn 'ﬁ'lrc Avat WMe e Seppese Yo \nayupe ad his hgese
oot Wis  wicces ¢ \M'n\nevq on twe wee¥end He M(M‘Hour(‘ﬁ
a\ov t \P‘\)v‘\/\;wa. ‘gOUV‘ ti ey 5 rerA X tuwoold Yhet ‘\*’
Weas _uderd Yo \m:)ww» AMaX gmovnt LYlers ‘\-—( Yoo (oev e

e Xids there Ye saidd Braudow woa 5t he
ouly  ane  Yheve o W\S0o e  afade oA Yhet we said (€
\_r\e ,\/\Os(k hbvﬂt& Wwer Lo w Loye AICV ¢ weve +We
veet of Aw o \enes , Me  <atd Yhat V. Bnow,s e ¥ the
daova S a0 Yo Crush YMe ves4d of Jhe boues
—\;qui‘o AouY bovue . The nep 3 Al e dalK el
Aol wo 5 ZWe wa s teldl Ly W5 Jg\w\gr‘?avtoo Yhe ¥
AL-(\'L Wa d Levwmd Ylecad  ow YxNe wead boro' Lvow
Wi _veova awd Ywal Y Me z‘sm\‘.cc wasoldut Crugd
ooy AW on AWhe wigTireas “J’. ﬁqf.o\ to ivies Y g ¥
A 2 ﬂw\\(t‘) oy Yweo \QOOLA b /o) Adut 4Ad 14
Vecaon e b ylaa Ol A witw WeacW ar 5 ypJ
\I\Ar\ Q\d‘.ﬁ“"\L SVeVv' AW \'A/\{A"‘"'\' veds  oan ) ‘KR A‘C‘\-/CV' r
o d AhaX Yo Stece oo Ftepped  Yalkibve o ms
obosd b, We Wize starcd Hmmt  elore 49,05 4ot
\ne Knewy Yeully Q\Jco& Yleac h (‘D()\.c Qrt od of
\D\QJ\Q. The  othed X\swc s WwWe Se'tld s dhat Wis
Wece C\Q\M‘)\\[f\ T vo\ievs te  oe hev Mo wn 7 +he

WITNESSES: 7 1 .
V U (Signature of Persén éuang voluntary statement)
Time Statement Finished AM. P.M. Date 4/ ALl

40IN15 10/01
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Calumet County Sheriff's Department

COP\ VOLUNTARY STATEMENT
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DATE PLACE
Time Statement Started AM. P.M.
1, the undersigned,
Address,
Phone Number, , being years if age; D.O.B.
do hereby make the following statement to he having

first identified himself as a (e

o A\ a2 S pnes & Ao oL [e uc;_\.xlg, GSGQD\‘\—G& e Lha ¥+

Zwe., oo \é‘HCV‘i gvoM Wev So\uiwq \/\G"?_“A_‘)_L%
LMVed Mive awmdd Shwe X 3% e 8 ey Step da
£ O\\/\ \‘—\Ac‘_"}' Wiy 98 C(SSQOI\‘]‘;\AQ \(\JV’ . <j'1t-€\/¢ M,.SO
oA avwe X we 6poV\+ als + s'y fiwve o BEW hen
AT A-m K{.(X Yo he v \o‘ecn,uﬁp Ne opc ols e mmmi’cebo
Yo \e QnomAA Zelr o Stcve Y AN wa e Ihea ¥ Wis
Sistey Boarora  Zwas  evhvn Sttt onw WMev dowmpotev
awd _YwaX VK S+t e Lowimd they would s
v TvouPlhe . Wrse  \a o scti o) tha ¥ " dheve 5

501‘)66‘1’ Yo pe =% A e\ VR

ﬁu\\nu(_K‘S veawieal v Yoo \[ﬂ\fi weit Wty
Qmmt‘s Cpet ardae v B oo \lowM oo & ol ("l‘sﬁeﬂ
pray aX LWIWew X v 5 ou-‘c AW, \3\1 Steven

AL/C¢~(I‘ A Wea ) \a vo (w-Ccvc\M.;\A'\’ asked
Dy e Yo fbo‘\( &W?L \\V\Qov waa X' own ‘Cvom ‘/\.le

T oo s A \m/ \@m Q_\A'C(')V‘CZVV\QKZ'\' YhaY X coaw vet
ool  Hbeve V’cucy}g ey QU{v*f:ovus, aboot +he

(‘\FUK\L o "\‘\r-\/ Yo Pre\‘{ oLh\Yl ly\~Co\r1Aa+xo¢\ —Qvou,{
Wivwa o 4 e bl

WIT 7{ d/
474 %/gj@u
{Signature of Person gfving voluntary statement)

Time Statement Finished AM. ?/f P.M. Date "/‘/ d ‘/ 7
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