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STATE OF WISCONSIN CIRCUIT COURT
ilAr{touoc00t'|nr

MANITOWOC COIINTY

IN MATTER OF SUBPOENA TO:
jAN 

1 7 2007 Calumet County Sheriff s Dept.
LAURA RICCIARDI. and Incident No. 05- 157-995
SYNTH.ESTS FTLMS, 

olEnf 0F CHBCIIT Countr -

MOTION FOR LEAVE TO FILE BRIEF AA|ICIJ,S CURIAE OF
SIL,HA CENTER FOR THE STUDY OF MEDIA ETH]CS AND LAW

The Silha Center for the Study of Media Ethics and Law ("Silha Center") respectfully

subniits this motion fol leave to file abrief amicus ctu'iae before the court related to third-nartv

journalist Lauara Riccialdi's and Synthesis Films' nrotion to quash subtrroena.

The Silha Center is a research center located within the School of Joulnalisnr and Mass

Comnrunicatiott at tlre University of Mirrnesota. lts priniary rlissiou is to conduct research on.

attd promote r.rnderstanding of, legal and ethical issur:s affecting the mass nredia. The Silha

Center also sponsors al1 annual lecture series; hosts lbrunrs. couferences arrd synrposia: produces

the Silha Bulletin, a quarlerly rtewsletter. and other prublications: and pr-ovides information about

nredia law and ethics to the public.

The Silha Center believes that tlte accompanying anticus brief may assist the Courl in its

analysis of the case. Amicu.r is concenred tlrat this Court rnay repLrdiate Wisconsin's tradition of

lecognizing a vibrant journalist's privilege by curtailing it in crinrinal proceedings. Pemritting

the state to enforce its subpoena for Riccialdi's tapes will have a detrinrental irnpact on

.iourttalists by sub.iecting thenr to futule subpoenas tlli the state. This will inevitalrly lrinderthe

newsgatheril)g pLocess. because individuals will be hesitant to speak to jourrnalists for fear that

tltey will later be dragged into litigation. Such a col)sequerrce nrust be avoided in order to

preserve the nredia's roie in informing the public.
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The state contends tliat the journalist's privilege should not apply in this case for two

rcasons.

First, the state contends that any.iournalist's privilege should not cover jor.rrrialists

subpoenaed in criminal cases who are not protecting confiderrtial sources. However. the type of

proceeding and confidentiality of the material being subpoenaed are irnmaterial when

considering the harnis caused by subpoenaing journalists. Sr.tbpoenaiug journalists lrinders them

in their work by intruding on the editorial process. creating a perception that tlrey are working as

an investigative arm of the state. and providing an incentive fol them to purge their files of

materials that could be used to enhance the free flow of infornration to the pr-rblic. Furtherrnore.

although the state cites various court rulings that have not recognized a joulnalist's privilege for'

nonconfrdential material in crinrinal cases, other federal circuits have recognized this privilege in

situations analogous to the instant case. See e.g., Llnited States v. C'ttlhbetlson, 630 F.2d 139

(3rd Cir. 1980) United States v. Mercos, l7 Media L. Rep. 2005 (S.D.N.Y, 1990) State ex rel.

Chorlestott Mail A.ss'n v. Ranson,488 S.E.2d 5 (W, Va. 1997).

Furthermore, the state's subpoeua is overbroad and unduly intrusive on Riccardi's work

as a journalist. Seeking all of Riccardi's tapes will prevent lrer fronr completing a valuable

documentary filnr both because of the tirne it would require of her. and because it would hinder

lrer ability to acquire sources in the future. The Pennsylvania Supretne Court in In re The

Twenty-Fottrth Stateu,ide Investigating Grand.lut'y Petition o/ Contntontveallh of Pennsylvania,

907 A.zd 505 (Pa. 2006) recently consjdered an analogons situation involving a rlewspaper

company, and recognized the chilling effect on.journalists of broad subpoenas issued by state

govemnlent.
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Second. the state claims that Ricciardi does not nreet the definition of a journalist and is

instead an "investigative arnl" of Steven Avery's defense teanr. and would not be covered by any

privilege the courl nray recognize. However. two courts have luled that documentary filnr

makers can be considered to be.journalists for plrrpose of a.iournalist's plivilege, the Tenth

Circuit in Silk ,ood v. Ken'-McGee Corp..563 F.2d 433 (lOth Cir. 1977), and a New Jersey couft

in fularshall v. Hendrickr, No. 97-CV-5618 (D.N.J. Sept. 4, 2003). hi addition, since the

inception of her involvernent with this case. Riccardi has intended to complete a docunrentary

film, distinguishing her frorn the iudividual irt von lJulov, by Auersl:et'g 1,. votl Bulov,,8l I F.2d

136 (2d 1987), to whom the court did not grant the protection of the iout'nalist's pLivilege.

Anicus takes no position regarding the guilt or innocertce of the defendants in tlris n'ratter,

It instead asks this Coult not to lirrrit Wisconsin's robust iourttalist's pLivilege simply because the

state speculates that some of Riccaldi's materials may possibly be useful to it. The Court should

instead grant Riccaldi's motion to quash and protect the interest of the people of Wiscousin in

receiving information that will help them make infolured decisiotrs abont their goventment artd

to participate fully in the dernocratic process.

CONCLUSION

For the foregoing reasons. etmictr:; respectfullv requests that the Coult grant leave to file

tlre proposed brief umicu:; c'uriae .

Dated: January 11,2006. Dated: January 11, 2006,
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Dated: Januarv 1 1.2006,

Attorneyy'Varing R. Fincke
State B/r No. 01013875
Local Counsel for Amicus

and Law
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Attorney Jane E. Kirtiey Waring R. Fincke
Director', Silha Center for the Study of Attorney at Law

Media Ethics and Law 1784 Barton Avenue
Schoolof Journalism and Mass Communication Suite l7
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